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EFFECT  OF  THE  PROPOSED  ERGONOMICS 
STANDARD  ON  MEDICAID  AND  MEDICARE 
PATIENTS  AND  PROVIDERS 


THURSDAY,  JULY  13,  2000 

U.S.  Senate, 

Subcommittee  on  Employment,  Safety,  and  Training,  of 
THE  Committee  on  Health,  Education,  Labor,  and 

Pensions, 
Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9:34  a.m.,  in  room 
SD-430,  Dirksen  Senate  Office  Building,  Senator  Michael  Enzi 
(chairman  of  the  subcommittee)  presiding. 
Present:  Senators  Enzi,  Sessions,  Wellstone,  and  Kennedy. 

Opening  Statement  of  Senator  Enzi 

Senator  Enzi.  We  will  do  a  very  short  calling  of  the  hearing  to 
order  just  to  announce  that  a  vote  has  begun,  and  there  are  three 
stacked  votes.  One  thing  they  do  not  do  around  here  is  schedule 
hearings  around  votes;  it  is  votes  around  hearings.  So  we  will  have 
to  go  vote,  and  I  apologize  to  everybody  who  is  here  on  time  that 
there  will  be  a  little  delay,  and  actually  members  on  both  sides  of 
the  committee  asked  that  we  hold  up  until  after  the  vote  to  begin. 
We  could  do  a  systematic  jockeying  through  it,  but  then  everybody 
does  not  get  to  hear  the  testimony. 

So  as  a  result,  I  will  express  apologies  on  behalf  of  the  Senate 
for  the  delay  that  we  will  have,  and  we  will  go  vote.  So  there  will 
be  a  recess  in  the  hearing — already. 

[The  prepared  subcommittee  recessed  from  9:35  a.m.  until  10:30 
a.m.] 

Senator  Enzi.  I  will  reconvene  the  hearing,  and  I  want  to  thank 
everybody  for  their  patience.  As  I  said  before,  we  do  not  control 
when  votes  happen,  but  it  appears  that  the  voting  is  really  the  im- 
portant part  of  this  whole  process,  so  we  need  to  get  that  done. 

I  want  to  thank  the  members  of  the  subcommittee  who  will  be 
appearing  and  the  members  of  the  full  committee  who  will  be  here, 
and  particularly  our  distinguished  panels  and  the  public  for  joining 
us  today. 

This  is  the  second  hearing  that  we  are  holding  to  examine  the 
implications  of  OSHA's  proposed  ergonomics  rule.  Today,  I  hope  to 
gain  a  better  understanding  of  how  the  rule  would  impact  the 
health  care  system  and  particularly  how  it  would  impact  those  pro- 
viders and  patients  who  arfe  largely  if  not  entirely  Medicare  and 
Medicaid  programs. 
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The  thrust  of  my  concern  is  that  there  are  fixed  reimbursements 
for  virtually  all  health  care  services  and  providers  that  would  be 
subject  to  the  proposed  rule.  That  means  basically  that  these  pro- 
viders will  not  be  able  to  absorb  the  cost  of  the  rule,  and  there 
could  either  be  a  ratcheting  down  of  services,  a  reduction  in  access 
to  certain  services  by  the  most  vulnerable  beneficiaries,  or  yet  a 
larger  financial  crisis  for  Medicare  and  Medicaid. 

What  distresses  me  most,  though,  is  that  there  does  not  appear 
to  have  been  any  consultation  between  OSHA  and  the  Health  Care 
Financing  Administration,  and  I  hope  we  will  get  a  different  flavor 
for  that  in  the  hearing  today.  HCFA,  of  course,  oversees  Medicare 
and  the  Federal  role  in  Medicaid.  Nor  does  there  appear  to  have 
been  consultation  between  HCFA  and  the  State  Medicaid  programs 
regarding  the  impact  of  the  rule. 

I  do  not  think  a  single  colleague  of  mine  would  disagree  that  we 
already  have  a  very  serious  and  complicated  situation  on  our  hands 
in  the  Medicare  program  services  for  hospitalization  and 
posthospitalization  care,  especially  home  health  and  nursing  home 
care,  with  a  lot  of  them  going  out  of  business  these  days. 

It  only  gets  more  complicated  and  serious  with  the  imposition  of 
the  proposed  ergonomics  rule.  While  I  believe  Congress  and  the  ad- 
ministration have  worked  in  a  bipartisan  fashion  to  monitor  and 
adjust  the  effects  of  the  1997  Balanced  Budget  Act  on  Medicare 
beneficiaries'  access  to  quality  health  care,  there  is  still  significant 
concern  that  the  most  needy  patients  may  be  experiencing  dif- 
ficulty in  accessing  care. 

The  entity  responsible  for  making  both  payment  and  quality  of 
care  recommendations  to  HCFA,  the  Medicare  Payment  Advisory 
Commission  or  MEDPAC,  reported  in  June  of  1999  that  "Partici- 
pants in  our  panel  said  that  some  home  health  care  beneficiaries 
have  been  unable  to  receive  the  services  to  which  they  are  entitled 
under  Medicare.  Panelists  also  indicate  that  once  patients  are  iden- 
tified as  having  expensive  care  needs,  agencies  may  discontinue 
their  care  abruptly,  and  these  patients  may  have  difficulty  obtain- 
ing care  from  other  agencies.  In  effect,  some  home  health  agencies 
are  making  coverage  decisions  based  on  payment  considerations." 

Last  month,  the  administration  itself  said:  "Recent  evidence  sug- 
gests that  some  of  this  reduction  in  spending  has  the  potential  to 
undermine  access  to  quality  health  care  services.  Many  hospital 
discharge  planners  reported  increased  difficulty  obtaining  home 
health  services  for  Medicare  beneficiaries,  and  similarly,  58  percent 
of  the  hospital  discharge  planners  reported  that  Medicare  patients 
requiring  extensive  services  such  as  intravenous  medications  have 
become  more  difficult  to  place  in  nursing  homes." 

Industry  reports  paint  a  bleak  financial  picture  as  well.  For  ex- 
ample, since  September  1999,  1,841  nursing  facilities  have  filed  for 
bankruptcy,  and  more  than  2,500  home  health  agencies  have  closed 
since  1997.  Cuts  imposed  in  the  Balanced  Budget  Act  are  blamed 
by  almost  all  providers.  Even  basic  knowledge  of  the  health  care 
system  reveals  these  days  that  there  is  little  room  to  cost-shift  to 
private-pay  fee-for-service  patients  because  they  do  not  exist  any- 
more. 

Providers  are  now  mostly  paid  on  a  pre-negotiated  basis,  not  on 
a  cost  basis,  service-by-service  basis,  as  they  were  in  the  past.  The 
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old  system  allowed  providers  to  charge  some  consumers  more  to 
compensate  for  the  cost  of  caring  for  patients  who  were  not  paying 
enough.  But  the  new  system  has  managed  care  customers  who  are 
not  willing  or  in  a  position  to  pass  on  to  their  customers  the  costs 
of  underfunded  services  for  other  patients. 

So  that  is  the  landscape  that  we  are  faced  with  before  we  throw 
OSHA's  proposed  ergonomics  rule  into  the  mix.  Now  let  us  see 
what  kind  of  havoc  the  proposed  rule  will  wreak  on  this  already 
bleak  picture. 

According  to  OSHA's  own  estimates,  the  nursing  and  personal 
care  residential  home  health  and  hospital  industry  would  have  a 
combined  first-year  cost  of  nearly  $1.4  billion.  OSHA  engaged  in 
some  fancy  accounting  to  make  the  annual  cost  of  the  rule  look 
lower  than  this,  but  even  OSHA  acknowledges  that  the  first-year 
cost  will  be  at  least  this  high,  and  some  say  OSHA's  figure  for  year 
one  is  a  gross  underestimation  of  the  cost. 

For  example,  according  to  the  American  Health  Care  Association, 
from  whom  we  will  hear  today,  the  first-year  cost  of  the  proposed 
rule  of  nursing,  personal  care  and  residential  segment  of  the  health 
care  industry  alone  would  be  almost  $1.2  billion. 

The  discrepancy  in  the  total  10-year  cost  estimate  is  even  more 
staggering.  OSHA  estimates  that  the  total  10-year  cost  of  the  rule 
for  this  narrow  segment  of  the  health  care  system  is  $3.14  billion. 
American  Health  Care  Association  estimates  it  is  over  $6.5  billion. 

Given  the  statistics  about  already  decreasing  access  to  care,  I  am 
very  concerned  about  the  additional  detrimental  impact  the  cost  of 
the  rule  will  have  on  quality  of  care.  Rest  assured  I  am  not  sug- 
gesting that  worker  safety  is  not  vitally  important,  but  this  is  not 
just  an  industry  concern,  this  is  a  system  concern  which  impacts 
patients  and  payers  as  well  as  providers. 

We  are  talking  a  lot  about  cost  here,  but  let  me  emphasize  that 
the  point  of  this  hearing  is  not  about  how  we  cost  out  the  price  of 
worker  safety.  That  is  not  the  question  before  us.  We  are  talking 
about  how  we  absorb  new  costs  in  a  health  care  system  without 
compromising  Medicare  and  Medicaid  patients' — in  fact,  all  pa- 
tients'— essential  access  to  health  care. 

What  presents  such  a  baffling  contradiction  is  the  juxtaposition 
between  the  high  cost  imposed  by  the  proposed  ergonomics  rule 
and  the  recent  level  of  concern  expressed  by  the  administration 
over  current  access  to  care  for  Medicare  and  Medicaid  beneficiaries. 
Using  OSHA  numbers  for  the  broader  health  system,  the  first-year 
cost  alone  is  15  percent  of  what  the  administration  has  asked  Con- 
gress to  reinvest  in  the  Medicare  program  over  the  next  5  years 
just  to  prevent  the  pending  cuts. 

In  addition,  the  administration  has  asked  for  another  $21  billion 
to  increase  payments  to  providers  and  facilities.  From  a  White 
House  web  site  June  20th  press  release:  "President  Clinton  pro- 
poses to  restore  payment  to  critically  important  Medicare  provid- 
ers. To  mitigate  access  problems  currently  confronting  Medicare 
beneficiaries,  the  President  will  propose  to  take  new  action  to  en- 
sure that  hospitals,  teaching  facilities,  rural  providers,  home  health 
agencies,  nursing  homes,  and  other  providers  receive  adequate  re- 
imbursement." 
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Here  are  the  highlights.  For  the  hospitals,  the  President  would 
invest  $10  billion  over  10  years  by  increasing  inpatient  hospital 
payment  rates,  eliminating  reductions  in  the  Medicare  dispropor- 
tionate share  hospital  payment  rates  for  fiscal  yearOl,  and  freezing 
the  Medicaid  dish  allotments  for  fiscal  yearOO,  which  are  the  hos- 
pitals that  provide  the  bulk  of  the  care  for  the  indigent  and  poor, 
and  reserving  $1  billion  to  improve  the  sustainability  of  rural 
health  care  providers. 

Rightly  so,  the  administration's  own  emphasis  is  on  those  hos- 
pitals that  almost  exclusively  serve  the  poor  and  those  that  serve 
rural  areas.  Yet  under  the  proposed  ergonomics  rule,  a  huge  por- 
tion of  that  would  be  absorbed,  at  least  $740  million  in  the  first 
year,  with  slightly  decreasing  amounts  over  the  following  10  years 
going  toward  implementing  and  complying  with  the  rule. 

For  home  health  agencies,  the  President's  proposal  would  invest 
$3  billion  over  10  years,  and  for  nursing  homes,  $2  billion  over  10 
years.  Again,  under  the  proposed  ergonomics  rule,  at  least  $119 
million  of  the  home  health  care  resources  would  be  diverted  in  the 
first  year  to  comply  with  the  rule.  As  for  nursing  homes,  it  would 
be  at  least  $526  million  in  the  first  year.  That  is  25  percent  of  the 
administration's  proposed  10-year  funding  increase. 

Using  basic  math,  it  appears  that  at  least  over  the  first  10  years, 
the  ergonomics  rule  would  actually  cut  the  resources  of  nursing 
homes  even  with  the  President's  extra  $2  billion. 

As  a  Congress,  we  have  an  obligation  to  engage  on  behalf  of  the 
beneficiaries,  and  as  a  subcommittee,  we  have  an  oversight  obliga- 
tion to  question  whether  this  consequence  of  the  proposed  rule, 
which  OSHA  did  measure  in  dollars,  was  ever  appropriately  meas- 
ured in  the  price  of  access  to  health  care  services. 

Having  said  all  of  that,  I  will  again  emphasize  that  our  panel  is 
not  an  exercise  in  disregarding  health  care  worker  safety  over  pa- 
tients. I  am  among  the  strongest  proponents  of  improving  work- 
place safety  and  preventing  worker  injuries. 

I  have  read  the  comments  of  the  health  care  worker  representa- 
tives, including  the  American  Nurses  Association,  including  their 
latest  news  release,  a  representative  of  which  I  am  very  glad  to 
have  on  the  second  panel.  In  fact,  I  came  across  a  reference  to  a 
1995  study  by  the  Minnesota  Nurses  Association  which  looked  at 
OSHA  injury  and  illness  logs  in  the  State.  The  finding  was  very 
powerful  that  during  the  4  years  preceding  the  study,  a  staffing  re- 
duction of  nearly  10  percent  was  accompanied  by  a  65  percent  in- 
crease in  injuries  and  illnesses  during  the  same  time. 

In  fact,  health  care  services  as  a  whole  have  an  injury  rate  of 
14.4  per  1,000  workers.  It  is  the  third-highest  among  recorded  oc- 
cupations. As  the  American  Nurses  Association  testimony  during 
OSHA's  public  comment  hearing  attests,  in  most  industries,  the 
weight  and  size  of  the  product  requiring  a  manual  lift  can  be  ad- 
justed or  controlled;  thus,  the  potential  for  MSDs  can  be  substan- 
tially reduced.  In  health  care  settings,  this  variable  cannot  be  con- 
trolled. 

Those  are  the  kinds  of  statistics  I  would  like  to  see  disappear. 
When  providers  are  forced  to  reduce  staffing  levels  either  because 
of  cost  or  lack  of  available  staff,  they  often  ask  more  of  employees, 
particularly  in  industries  where  they  cannot  say  no  to  the  customer 
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and  where  they  cannot  pass  the  costs  along  to  the  customer — ^in 
this  case,  the  patient. 

In  my  own  State  of  Wyoming,  an  article  from  Tuesday's  Casper 
Star  quoted  Tom  Jones,  executive  director  of  the  Wyoming  He^th 
Care  Association  in  Cheyenne,  who  said:  'The  shortage  of  all  types 
of  nursing  personnel,  not  just  certified  nurse  assistants,  is  reaching 
a  critical  stage.  The  problem  with  certified  nurse  assistants,  who 
provide  the  most  direct  care  in  nursing  homes,  is  turnover.  The 
work  is  emotionally  and  physically  demanding." 

The  story  went  on  to  emphasize  exactly  the  point  I  am  making 
in  calling  this  hearing,  saying  "a  total  of  2,900  patients  in  Wyo- 
ming's nursing  homes  and  60  percent  of  them  on  the  Medicaid  pro- 
gram." Medicaid  pays  64  percent  of  the  cost  of  the  nursing  home 
resident's  care,  and  two-thirds  of  the  total  Medicare  budget  goes  for 
nursing  home  care.  I  simply  do  not  see  how  the  cost  of  the  rule, 
even  by  OSHA's  estimate,  would  not  have  a  terrible  effect  on  access 
to  health  care  services  in  Wyoming. 

We  do  need  to  address  the  worker  safety  needs  for  those  who 
provide  health  care  services;  however,  we  cannot  do  so  with  a  rule 
that  is  not  completely  thought  out,  coordinated  with  the  other 
agencies  involved,  and  that  may  seem  to  threaten  our  most  vulner- 
able health  customers. 

I  hope  our  panelists  can  shed  some  additional  light  on  how  that 
is  going  to  be  avoided. 

With  that,  I  want  to  again  thank  everybody  for  attending  and 
participating  in  today's  hearing,  and  I  will  now  recognize  the  dis- 
tinguished ranking  member  from  Minnesota. 

Senator  Wellstone. 

Opening  Statement  of  Senator  Wellstone 

Senator  Wellstone.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  unanimous  consent  that  my  full  statement  be 
included  in  the  record.  I  was  going  to  read  it,  but  I  think  I'll  just 
read  a  bit  of  it  and  then  we  can  move  forward. 

Senator  Enzl  Without  objection,  we  will  do  that,  and  we  will  in- 
clude all  the  testimony  of  those  testifying  today,  regardless  of 
whether  they  have  time  to  present  it. 

[The  prepared  statement  of  Senator  Wellstone  follows:] 

Prepared  Statement  of  Senator  Wellstone 

Mr.  Chairman,  the  purpose  of  this  hearing  is  to  discuss  whether 
OSHA's  proposed  ergonomic  rule  will  impose  a  financial  hardship 
on  health  care  facilities  by  imposing  costs  they  cannot  absorb.  How- 
ever, I  believe  the  evidence  demonstrates  that  ergonomic  preven- 
tion programs  reduce  injuries  and  the  costs  associated  with  them. 
Ergonomics  programs  simply  pay  for  themselves. 

It  is  undeniable  that  many  health  care  providers  are  indeed  ex- 
periencing financial  hardship.  The  Balanced  Budget  Act  of  1997 
drastically  reduced  Medicaid  and  Medicare  reimbursements  to  pro- 
viders, and  these  reductions  have  threatened  the  viability  of  hos- 
pitals and  nursing  home  facilities  in  Minnesota  and  across  the 
country.  Health  care  providers  in  rural  areas  have  been  especially 
hard  hit.  I  understand  and  sympathize  with  providers  facing  cuts 
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in  their  reimbursement  levels  who  are  struggling  to  continue  pro- 
viding high-quality  care  for  their  patients. 

I  strongly  believe  we  must  revisit  the  Balanced  Budget  Act  and 
make  a  renewed  commitment  to  promoting  high  quality  health 
care.  But  we  cannot  make  up  for  the  funding  losses  resulting  from 
the  1997  Budget  Act  by  jeopardizing  worker  safety  or  compromis- 
ing patient  care.  Health  care  facilities  must  receive  fair  reimburse- 
ment in  order  to  provide  high  quality  care. 

Fortunately,  health  care  facilities  can  create  a  safer  workplace 
with  no  net  cost.  Study  after  study  have  demonstrated  that 
ergonomics  programs  cut  costs  while  ensuring  greater  worker  and 
patient  protection.  One  study  found  an  84  percent  decrease  in 
workers'  compensation  costs,  an  86  percent  reduction  in  lost  work 
days,  and  a  64  percent  reduction  in  restricted  work  days.  In  Cam- 
den, ME,  when  a  203-bed  facility  invested  in  two  lifts,  worker 
training  and  gait  belts,  their  workers'  compensation  premium 
dropped  from  $750,000  to  $184,000  each  year. 

Studies  also  consistently  show  that  relatively  small  investments 
in  ergonomics  dramatically  reduce  injury  rates  and  costs  to  provid- 
ers. The  potential  for  savings  is  enormous.  Currently,  nursing 
homes  spend  $1  billion  for  workers'  compensation  premiums.  Addi- 
tional costs  are  incurred  due  to  lost  work  days  and  overtime  pay 
for  workers  who  fill  in  for  their  injured  colleagues.  In  fact,  the  eco- 
nomic impact  analysis  of  OSHA's  proposed  rule  projects  annual 
benefits  of  $5.8  billion,  as  opposed  to  an  estimated  annual  cost  of 
$644  million. 

But  this  is  more  than  a  simple  calculation  of  costs  to  business. 
We  cannot  lose  sight  of  the  importance,  in  human  terms,  or  pre- 
venting disabling  injuries  to  health  care  workers.  Ergonomics  pre- 
vention programs  is  especially  urgent  for  health  care  workers. 
While  nearly  two  million  workers  suffer  muscuoloskeletal  disorders 
in  the  workplace  every  year,  one  out  of  every  six  injuries  in  the  pri- 
vate sector  occur  in  a  health  care  setting. 

Nursing  home  workers  are  among  the  most  vulnerable  of  health 
care  providers.  One  report  finds  more  than  18  percent  of  all  nurs- 
ing home  workers  are  injured  or  become  ill  on  the  job  each  year, 
twice  the  rate  of  other  private  sector  workers.  In  1994,  the  injury 
rate  among  care  providers  in  nursing  homes  was  higher  than 
among  workers  in  coal  mining,  steel  mills,  warehouses,  trucking,  or 
paper  mills. 

Moreover,  of  the  20  fastest  growing  industries  in  the  United 
States,  the  nursing  home  industry  remains  the  most  dangerous  of 
all,  with  the  highest  injury  and  illness  rate.  The  injury  rate  for 
nursing  home  workers  increased  57  percent  from  1984  to  1995.  In 
1998,,  more  than  49,000  nursing  aides,  orderlies  and  attendants 
lost  a  median  of  five  days  of  work  due  to  a  musculoskeletal  inju- 
ries. 

OSHA  has  found  that  most  injuries  to  nurses  aides  in  nursing 
homes  are  back  and  shoulder  injuries,  and  47  percent  of  those  inju- 
ries are  caused  by  overexertion  in  lifting  and  transferring  resi- 
dents. A  shortage  of  nursing  assistants  may  exacerbate  this  prob- 
lem. In  1992,  OSHA  inspectors  found  that  the  short  staffing  of 
nurses  assistants  in  one  nursing  home  chain  required  that  a  single 
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nurse's  aid  make  up  to  40  lifts  and  transfers  of  residents  every  day, 
lifting  up  to  10,000  pounds  unaided  per  shift. 

We  know  that  implementing  ergonomics  programs,  has  greatly 
reduced  injuries  to  health  care  workers.  In  one  250-bed  facility, 
back  injuries  were  reduced  by  80  percent.  Another  facility  cut  its 
injury  and  illness  rate  by  75  percent  over  two  years,  and  the  num- 
ber of  lost  work  days  from  287  to  37. 

I  think  it  is  important  to  note  that  ergonomics  protect  many  of 
our  most  vulnerable  workers.  Workers  providing  critical  care  to 
chronically  ill  and  disabled  persons  are  disproportionately  at  risk 
of  injury,  yet  they  often  receive  only  poverty  level  wages  for  their 
tremendously  valuable  work.  The  average  nursing  home  worker 
earns  just  over  $15,000  a  year.  Certified  nursing  assistants  provide 
much  of  the  direct  care  to  patients  in  nursing  homes,  and  they  earn 
only  $6.94  an  hour.  A  significant  number  of  them  have  no  health 
insurance.  The  majority  of  nursing  home  workers  are  female,  and 
they  are  disproportionately  persons  of  color. 

We  must  recognize  that  many  of  the  front  line  workers,  the  cer- 
tified nurses  assistants  who  provide  much  of  the  direct  care,  are 
particularly  vulnerable  to  injury,  and  yet  they  often  lack  health  in- 
surance to  address  any  injuries  they  may  incur.  Indeed,  with  pov- 
erty level  wages,  they  are  unable  to  miss  days  of  work  despite  the 
pain  injuries. 

Ergonomics  programs  benefit  not  only  health  care  workers,  but 
also  patients.  Patients  benefit  from  consistent  caretaking,  but  a 
high  turnover  rate  in  health  care  facilities  compromises  their  abil- 
ity to  provide  consistently  high-quality  care.  Unfortunately,  injuries 
contribute  to  a  high  turnover  rate  among  nurses  aides,  a  turnover 
rate  that  exceeds  100  percent  in  some  nursing  care  facilities.  By  re- 
ducing injuries,  health  care  facilities  can  provide  greater  continuity 
of  care  to  their  patients  and  retain  a  more  experienced  workforce. 

The  health  care  industry  cannot  afford  to  ignore  the  potential  of 
ergonomics  programs  to  reduce  their  costs,  protect  workers,  and 
provide  greater  quality  care  to  patients.  We  have  to  recognize  that 
protecting  the  safety  and  health  of  vulnerable  health  care  workers 
is  not  only  cost-effective,  but  also  an  investment  in  the  future  of 
the  industry. 

Senator  Wellstone.  Mr.  Chairman,  the  purpose  of  this  hearing 
is  to  discuss  whether  OSHA's  proposed  ergonomics  rule  will  impose 
a  financial  hardship  on  health  care  facilities  by  imposing  a  cost 
that  they  cannot  absorb. 

Fortunately,  the  evidence  demonstrates  that  ergonomic  preven- 
tion programs  reduce  injuries  and  the  costs  associated  with  them 
and  that  ergonomics  programs  simply  pay  for  themselves. 

Having  had  a  mother  and  father  both  of  whom  had  Parkinson's 
disease  and  both  of  whom  we  were  able  to  keep  at  home  in 
Northfield,  MN  for  many,  many  years,  but  ultimately,  at  the  end 
of  their  lives,  both  had  to  be  placed  in  nursing  homes,  I  just  refuse 
to  accept  this  ridiculous  tradeoff  that  we  are  going  to  be  able  to 
help  nursing  homes  and  other  providers  make  it  financially,  but 
the  way  we  are  going  to  do  that  is  to  make  sure  there  are  no 
ergonomics  standards  and  workers  are  not  protected.  I  think  that 
that  is  an  absolutely  false  choice. 
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I  have  spent  a  lot  of  time  in  our  hospitals  and  nursing  homes  in 
Minnesota,  especially  in  the  rural  areas,  they  are  talking  about  the 
Balanced  Budget  Act  of  1997.  It  has  had  a  draconian  impact.  I 
think  Senator  Kennedy  would  agree  with  this,  and  so  would,  I 
think,  Senators  across-the-board. 

I  am  all  for  fixing  this  problem.  When  are  we  going  to  do  it?  Let 
us  get  to  what  really  affects  the  finances  of  these  institutions  and 
these  providers.  But  to  make  the  argument  that  what  we  actually 
need  to  do  is  jeopardize  worker  safety,  and  what  we  need  to  do  is 
not  have  this  standard,  and  what  we  need  to  do  is  not  provide  pro- 
tection for  these  employees  is  wrong.  I  have  seen  these  employees 
for  years,  and  as  I  would  visit  my  mom  and  dad,  I  always  won- 
dered why  this  was  such  a  screwed  up  system.  There  are  lots  of 
things  that  are  wrong. 

For  one  thing,  the  people  who  do  this  work  are  not  paid  well.  I 
cannot  believe  that  we  say  as  a  country  that  we  love  small  chil- 
dren, and  we  certainly  appreciate  all  that  the  elderly  have  done, 
and  when  they  are  infirm  and  struggling  with  an  illness,  we  cer- 
tainly want  to  support  them — ^yet  we  devalue  the  work  of  the 
adults  who  work  with  these  citizens. 

Among  the  lowest-paid  workers  in  this  country  are  child  care 
workers  and  men  and  women  who  work  in  these  nursing  homes, 
and  men  and  women  involved  in  assisted  living.  We  devalue  their 
work.  They  are  disproportionately  women.  Their  wages  are  low. 
Many  of  them  have  no  health  care  coverage  at  all.  And  now  we  are 
arguing  that  all  in  the  name  of  helping  out  with  Medicare  or  Med- 
icaid, or  helping  the  hospitals  or  helping  the  nursing  homes,  that 
what  we  are  going  to  do  is  not  have  an  ergonomics  standard,  not 
do  anything  about  prevention,  not  do  anything  about  safety.  Do  you 
know  what  will  happen?  You  will  have  even  more  turnover.  There 
is  no  separation  between  the  health  of  the  workers — and  their  mo- 
rale and  their  working  conditions — and  the  care  that  our  mothers 
and  fathers  receive  at  the  end  of  their  lives. 

Therefore,  I  have  a  complete  statement  for  the  record,  but  please 
put  me  on  record  in  strong  opposition  to  this  zero-sum  game  that 
has  been  outlined  here.  I  am  in  strong  opposition  to  this.  I  do  not 
believe  that  is  the  choice.  I  believe  that  this  ergonomics  standard 
and  the  enforcement  of  this  standard  will  save  money,  will  be  bet- 
ter for  workers,  and  will  be  far  better  for  the  elderly  people  who 
are  supposed  to  be  taken  care  of. 

Thank  you. 

Senator  Enzi.  Thank  you. 
Senator  Sessions. 

Opening  Statement  of  Senator  Sessions 

Senator  Sessions.  Thank  you,  Mr.  Chairman,  for  discussing 
these  issues.  I  think  they  are  important. 

I  have  tsiken  a  lot  of  efforts  to  maintain  frugality  in  our  spend- 
ing, but  like  both  of  you  who  have  spoken,  I  am  convinced  that  hos- 
pitals and  nursing  homes  are  being  hurt  too  badly  in  this  time  pe- 
riod, and  I  do  believe  that  these  regulations  and  others  that  get 
issued  are  piled  onto  an  already  shaky  financial  situation  and  can 
in  fact  damage  those  people  beyond  repair. 
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A  Deloitte  Consulting  estimate  for  Alabama  found  that  14  Ala- 
bama hospitals  will  run  out  of  money  by  the  end  of  the  year,  and 
three  out  of  four  are  operating  in  the  red.  So  we  need  to  realize 
what  we  are  doing.  To  say  that  we  can  impose  extraordinary  new 
burdens  without  considering  the  impact — and  that  is  what  I  under- 
stand the  chairman  to  be  concerned  about — what  are  we  doing  and 
what  is  the  impact.  If  the  regulations  are  justified  scientifically  and 
medically,  so  be  it;  if  they  are  not,  we  ought  not  impose  them.  But 
if  we  do  impose  the  regrilations,  there  will  be  costs,  and  we  need 
to  look  at  how  will  they  impact  us. 

Thank  you  for  discussing  this  important  subject  which  I  do  not 
believe  has  been  discussed  enough. 

Senator  Enzi.  Thank  you. 

Senator  Kennedy. 

Opening  Statement  of  Senator  Kennedy 

Senator  Kennedy.  Just  briefly,  Mr.  Chairman — I  would  like  to 
have  my  full  statement  included  in  the  record — I  want  to  welcome 
Assistant  Secretary  Jeffress  and  Ms.  Weinstein. 

I  want  to  commend  Mr.  Jeffress  for  the  work  that  he  has  done 
in  this  area.  This  has  been  a  long  battle,  and  we  can  see  that  the 
battle  is  not  yet  over.  I  have  enormous  respect  for  our  chair  and 
the  time  that  he  spends  on  OSHA  issues;  he  knows  that,  and  I 
have  said  it  repeatedly,  because  he  has  developed  an  extraordinary 
expertise  in  the  general  area  of  OSHA,  and  I  know  that  he  has 
spent  much  time  on  the  question  of  ergonomics  rules  and  regula- 
tions. 

But  the  fact  is  these  rules  and  regulations  are  long  overdue.  We 
are  spending  $15  to  $20  billion  a  year  in  workmen's  compensation; 
one-third  of  that  compensation  is  a  result  of  ergonomics,  but  most 
tragically,  more  than  600,000  people  are  affected  every  year  and  in- 
creasingly so,  and  it  has  been  going  on  for  a  long  period  of  time. 
It  has  been  going  on  long  enough,  and  we  ought  to  get  these  protec- 
tions and  rules  and  regulations  in  place. 

It  is  always  interesting  to  me  to  hear  the  issues  on  costs.  We 
heard  many  of  these  arguments  when  we  were  debating  the  ADA — 
that  we  cannot  afford  the  Americans  with  Disabilities  Act. 

I  remember  going  down  to  the  White  House  and  one  of  our  most 
distinguished  public  officials,  who  will  remain  nameless,  talking  to 
me  about  how  we  cannot  have  the  ADA  because  it  will  require  a 
special  chair  on  the  chairlift  at  the  Mount  Sunapee  skilift  in  New 
Hampshire,  and  how  that  will  disrupt  the  whole  ski  business.  We 
cannot  have  the  ADA  because  what  will  happen  in  a  small 
bookshop  in  Keene,  NH  if  a  blind  person  comes  in — are  they  going 
to  leave  the  cash  register  to  help  them?  And  I  said,  well,  I  do  not 
think  people  in  Keene,  NH  are  going  to  go  in  and  raid  the  cash  reg- 
ister if  an  employee  is  trying  to  show  a  blind  person  where  they 
can  find  books  that  are  printed  in  Braille. 

We  have  heard  every  opposition  argument  in  the  world,  and  they 
are  all  being  recalculated  and  recycled  for  this  program. 

We  can  look  at  what  has  happened  out  there  in  a  number  of 
nursing  homes.  In  my  statement,  I  mention  the  Breviller  Village 
Nursing  Home  in  Erie,  PA,  whose  workers'  compensation  costs 
after  they  went  ahead  with  an  ergonomics  program  went  from 
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$19,000  annually  to  $118  1  year  after  implementing  an  ergonomics 
program.  The 

Camden  Health  Center  in  Camden,  ME  reduced  workers'  com- 
pensation from  $755,000  per  year  to  $184,000. 

You  do  not  measure  in  these  costs  what  is  being  saved  in  work- 
ers' compensation;  you  do  not  measure  what  is  saved  in  reduced 
absenteeism  rates;  you  do  not  measure  what  is  saved  in  terms  of 
worker  morale. 

We  are  talking,  as  Senator  Wellstone  pointed  out  eloquently, 
about  reasonable  standards.  There  is  no  mandate  on  automation. 
It  does  not  prescribe  staff  levels.  It  does  not  prescribe  how  an  em- 
ployer should  make  the  workplace  safer — only  that  they  make  a 
reasonable  effort  to  do  so.  That  is  what  we  did  with  the  ADA,  and 
it  is  working.  It  is  working.  People  have  entirely  new  lives. 

Americans  are  entitled  to  the  best  that  we  can  give  them  in 
terms  of  protections  as  we  move  along  in  terms  of  our  economy. 

I  congratulate  you,  Mr.  Jeffress,  for  your  work,  for  your  dedica- 
tion and  your  commitment,  and  I  want  you  to  know  that  there  are 
many  of  us  who  are  prepared  to  stand  with  you  every  step  of  the 
way.  I  appreciate  the  work  that  you  are  doing  in  terms  of  protect- 
ing American  workers  in  many  instances,  as  Senator  Wellstone 
said — ^primarily  women,  people  of  color,  people  who  go  to  work  40 
hours  a  week,  52  weeks  of  the  year  and  have  a  sense  of  dignity  and 
pride  in  their  work — and  the  least  we  can  do  is  to  make  sure  they 
can  do  their  work  in  a  safe  way. 

I  thank  the  chair. 

Senator  Enzi.  Thank  you. 

[The  prepared  statements  of  Senators  Kennedy  and  Hutchinson 
follow:] 

Prepared  Statement  of  Senator  Kennedy 

Mr.  Chairman,  thank  you  for  calling  this  important  hearing  on 
the  impact  of  the  Department  of  Labor's  proposed  ergonomics 
standard  on  the  health  care  industry,  particularly  on  Medicaid  and 
Medicare  recipients  and  providers. 

Ergonomic  injuries  are  one  of  the  most  serious  hazards  facing 
workers  today,  causing  hundreds  of  thousands  of  workplace  inju- 
ries and  costing  employers  billions  of  dollars  in  workers'  compensa- 
tion and  lost  work  time.  In  response,  the  Department  of  Labor  has 
proposed  an  ergonomics  standard  that  is  one  of  the  most  significant 
initiatives  in  on-the-job  safety  in  the  past  decade. 

As  the  workplace  moves  from  the  industrial  age  to  the  informa- 
tion age,  our  laws  must  address  the  new  hazards  that  workers  face. 
An  effective  ergonomic  standard  is  essential  if  we  are  serious  about 
safety  and  health  protections  for  workers  and  about  improving  the 
overall  productivity  of  business. 

A  decade  ago.  Secretary  of  Labor  Elizabeth  Dole,  in  the  Bush  Ad- 
ministration, committed  the  Department  of  Labor  to  "taking  the 
most  effective  steps  necessary  to  address  the  problem  on  an  indus- 
try-wide basis."  Ever  since  then,  unfortunately,  businesses  have 
fought  tooth  and  nail  to  prohibit  the  implementation  of  the  stand- 
ard. During  the  long  delay,  more  than  6  million  workers  have  suf- 
fered serious  job  injuries  from  ergonomic  hazards.  There  is  no  jus- 
tification for  further  delay.  Every  day  we  fail  to  act,  more  workers 
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suffer  needlessly  with  tremendous  costs  to  the  worker  in  lost  time 
and  pain  and  suffering. 

Each  year  nearly  600,000  workers  lose  a  day  or  more  of  work  be- 
cause of  injuries  caused  by  repetitive  motion  and  other  ergonomic 
hazards.  Almost  a  third  of  all  serious  job-related  injuries  are  ergo- 
nomic injuries. 

These  injuries  cost  businesses  as  much  as  $15  to  $20  billion  each 
year  in  workers'  compensation.  One  of  every  three  dollars  spent  on 
workers'  compensation  is  spent  because  of  ergonomic  injuries.  In 
Massachusetts  alone,  these  disorders  account  for  more  than  half  of 
the  serious  work-related  injuries  and  illnesses  that  result  in  work- 
ers missing  at  least  five  days  of  work  and  filing  workers'  compensa- 
tion claims. 

The  health  care  industry  suffers  especially  heavily.  It  reports 
more  than  three  times  as  many  lost  work  days  from  ergonomic  in- 
juries as  any  other  sector  of  the  economy.  The  nursing  home  indus- 
try spends  more  than  $1  billion  each  year  in  workers'  compensation 
premiums.  Billions  more  dollars  are  spent  by  taxpayers,  who  fi- 
nance Social  Security  payments  to  disabled  health  care  workers. 
The  high  employee  turnover  and  absenteeism  among  health  care 
workers  caused  by  ergonomic  injuries  significantly  compromises  the 
quality  and  the  continuity  of  patient  and  resident  care. 

But  statistics  alone  do  not  tell  the  full  human  story  of  why  an 
ergonomic  standard  is  so  urgently  needed.  Consider  the  case  of 
Beth  Piknick  from  Massachusetts.  Beth  was  an  intensive  care 
nurse  for  21  years  before  a  preventable  back  injury  required  her  to 
undergo  a  spinal  fusion  operation  and  spend  2  years  in  rehabilita- 
tion. Although  she  wants  to  work,  she  can  no  longer  do  so.  As  she 
said,  "The  loss  of  my  ability  to  take  care  of  patients  led  to  a  clinical 
depression.  .  .  .  My  ability  to  take  care  of  patients — ^the  reason  I 
became  a  nurse — is  gone.  My  injury — and  all  the  losses  it  has  en- 
tailed— were  preventable. 

Opponents  of  the  proposed  rule  say  its  cost  would  shut  down  the 
nursing  home  and  health  care  industries,  leaving  elderly  patients, 
who  depend  on  Medicare  and  Medicaid,  without  services. 

Nothing  could  be  farther  from  the  truth.  If  we  do  not  put  an 
ergonomic  standard  in  place,  there  won't  be  enough  able-bodied 
workers  to  care  for  the  elderly.  This  area  of  the  economy  already 
has  serious  worker  shortages — in  part  because  nursing  aides,  or- 
derlies and  attendants  consistently  suffer  one  of  the  highest  rates 
of  injury  and  illnesses  of  any  occupation. 

In  1998  more  than  49,000  of  these  workers  who  so  selflessly  care 
for  the  elderly  lost  an  average  of  five  days  at  work  because  of  ergo- 
nomic injuries.  Nurses  fare  no  better.  Nearly  one  out  of  every  five 
nurses  working  in  nursing  homes  suffers  an  ergonomic  injury  every 
year.  Nearly  half  of  all  nurses  will  sustain  at  least  one  ergonomic 
injury  in  their  professional  lifetimes. 

These  numbers  are  a  tragedy.  But  the  real  tragedy  is  that  a  vast 
majority  of  the  injuries,  and  the  costs  to  employers,  are  prevent- 
able. Sixty-seven  percent  of  the  disabling  injuries  in  nursing  are 
due  to  the  sprains  and  strains  caused  by  over-exertion  lifting  pa- 
tients. Nurses  and  other  health  care  professionals  constantly  bend 
over  patients.  They  walk  on  cement  floors  and  other  hard  surfaces. 
They  lift  patients  and  other  heavy  weights.  They  need  the  type  of 
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training  and  assistance  that  the  pending  ergonomics  standard  re- 
quires. 

Many  responsible  and  caring  employers  understand  the  problem 
and  are  demonstrating  leadership  in  this  area.  They  involved  their 
employees  in  identifying  hazards  and  provide  training.  They  invest 
in  cost-effective  prevention  strategies,  including  appropriate  help 
for  injured  workers. 

Their  efforts  are  paying  off.  When  ergonomic  programs  are  in 
place,  dramatic  reductions  take  place  in  the  number  and  severity 
of  injuries.  Ergonomic  programs  reduce  lost  workdays  by  as  much 
as  88  percent,  and  produce  significant  savings  for  the  employers  in 
reduced  premiums  for  workers'  compensation. 

Critics  of  a  sensible,  cost-effective  ergonomics  standard  claim  it 
is  inflexible,  and  requires  employers  to  purchase  expensive  equip- 
ment and  hire  more  staff.  They  claim  it  will  impose  indignities  and 
suffering  on  elderly  patients,  by  requiring  they  be  moved  by  a  lift 
device,  not  a  nursing  aide.  These  claims  are  simply  not  true.  The 
proposed  rule  does  not  mandate  automation.  It  does  not  mandate 
a  specific  number  of  employees  per  patient.  One  of  the  strengths 
of  the  pending  standard  is  that  it  allows  employers  and  employees 
to  tailor  solutions  to  their  specific  circumstances. 

The  proposed  ergonomic  standard  is  not  a  "one-size-fits-all"  rule. 
Different  employers  have  used  different  approaches  and  been  suc- 
cessful in  reducing  ergonomic  injuries,  and  this  rule  gives  employ- 
ers broad  flexibility  and  options.  Some  facilities  may  employ  port- 
able hoists  to  lift  and  transfer  patients.  Others  will  organize  "lift 
teams,"  so  that  two  workers,  instead  of  one,  are  used  in  moving  pa- 
tients. Still  others  will  train  their  staff  better  on  proper  lifting 
techniques. 

The  standard  is  flexible.  It  gives  individual  employers  the  oppor- 
tunity to  use  the  best  approach  to  their  specific  workplace. 

Research  and  experience  show  that  more  than  one  approach  can 
be  effective  in  reducing  these  painful  injuries.  In  a  study  published 
last  year  by  the  University  of  Wisconsin,  seven  nursing  homes  and 
one  hospital  which  used  portable  hoists  reduced  lost  work  days  by 
8,6  percent,  and  reduced  workers'  compensation  costs  by  84  per- 
cent. Another  study  that  covered  the  use  of  "lift  teams"  showed 
that  overall  injury  rates  were  reduced  by  70  percent  and  lost  work- 
days by  90  percent. 

Critics  claim  this  rule  will  bankrupt  health  care  providers.  We 
know  that  nursing  homes  are  facing  serious  financial  difficulties 
because  of  recent  changes  in  Medicare  and  Medicaid  and  shortages 
of  qualified  staff.  This  standard  will  save,  not  cost,  money  for  em- 
ployers in  lower  workers'  compensation  costs  and  retention  of  staff. 
We  have  heard  from  many  employers  who  have  implemented  an 
ergonomics  program  and  saved  money  in  the  process.  At  the 
Breviller  Village  Nursing  Home  in  Erie,  Pennsylvania,  workers' 
compensation  costs  were  reduced  from  $19,000  annually  to  $118 
within  one  year  after  implementing  an  ergonomics  program.  The 
Camden  Health  Center  in  Camden,  Maine  reduced  workers'  com- 
pensation premiums  from  $755,000  a  year  to  $184,000.  In  spite  all 
the  claims  of  burdensome  costs,  we  have  not  heard  from  any  em- 
ployer who  has  implemented  an  ergonomics  program  and  not  saved 
money. 
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Critics  of  this  standard  have  gone  to  great  lengths  to  calculate 
all  the  possible  costs  of  this  rule,  no  matter  how  remote.  But  they 
never  calculate  the  savings  from  lower  workers'  compensation 
costs,  reduced  absenteeism  and  improved  morale  that  inevitably 
come  from  protecting  workers  against  injuries  on  the  job. 

We  know  who  these  workers  are.  They  are  predominantly 
women.  Many  are  minorities.  They  are  often  working  mothers. 
They  earn  less  than  $7  an  hour.  In  many  cases  they  are  former 
welfare  recipients.  They  are  all  working  people,  struggling  to  make 
ends  meet.  The  least  we  can  do  for  the  dedicated  men  and  women 
who  care  for  our  loved  ones  is  to  protect  their  safety  and  health  on 
the  job.  We  owe  that  much  to  these  workers. 

It  is  time  to  stop  the  misinformation  about  the  solution  needed 
to  reduce  ergonomic  hazards  in  the  workplace.  The  current  attacks 
on  OSHA's  ergonomics  standard  are  the  latest  in  a  long  series  of 
attacks  against  this  important  worker  protection  measure.  Amer- 
ican employees  deserve  greater  protection,  not  further  delay.  It's 
time  to  stop  breaking  the  promise  of  better  health  and  safety  made 
to  workers,  and  start  supporting  this  long  overdue  ergonomics 
standard  now. 

Prepared  Statement  of  Tim  Hutchinson 

Mr.  Chairman:  I  appreciate  this  opportunity  to  further  explore 
the  ramifications  of  OSHA's  proposed  ergonomics  standard  on  the 
availability  of  home  health  and  nursing  home  care  services,  and  I 
commend  you  for  giving  us  the  forum  to  explore  this  crucial  issue. 

During  the  106th  Congress,  the  future  of  Social  Security,  Medic- 
aid, and  Medicare  has,  and  only  rightly  so,  been  the  focus  of  much 
of  our  attention  and  efforts.  It  is  no  secret  that  we  are  facing  some 
significant  challenges  as  our  population  ages  and,  as  through  my 
work  on  the  Senate  Aging  Committee,  I  have  seen  the  depth  of  this 
problem  first-hand.  By  the  year  2050,  one  in  every  five  Americans 
will  be  over  age  65.  And  yet,  over  2,500  home  health  agencies  have 
closed  since  1997,  and,  perhaps  even  more  alarming,  since  Septem- 
ber of  1999,  not  even  1  year  ago,  we  have  seen  1,841  nursing  facili- 
ties file  for  bankruptcy.  This  course  of  events  has  resulted  in  a  re- 
duction of  available  health  care  services  for  elderly  and  other 
Americans. 

Nonetheless,  OSHA,  in  its  rush  to  implement  the  ergonomics 
standard  prior  to  the  end  of  this  Administration,  has  once  again 
failed  to  consider  how  its  standard  will  affect  the  lives  of  our  senior 
citizens  across  America.  In  fact,  it  appears  as  though  OSHA  has 
failed  to  even  consult  with  HCFA,  the  jurisdictional  agency,  and  a 
potential  source  of  information  of  great  pertinence. 

To  give  its  standard  the  veneer  of  plausibility,  OSHA  has  consist- 
ently underestimated  its  cost.  According  to  the  Small  Business  Ad- 
ministration, the  actual  cost  of  the  standard  will  be  2.5  to  15  times 
greater  than  OSHA's  estimate.  In  this  instance,  OSHA  has  engaged 
in  some  elaborate  accounting  to  make  its  cost  impact  seem  more 
palatable.  OSHA  did  this  by  using  its  "annualized  cost,"  which  is 
nothing  more  than  the  estimated  average  cost,  to  determine  the 
percentage  by  which  the  profits  of  providers  of  nursing,  personal 
care,  and  home  health  care  services  will  be  reduced.  OSHA  did  this 
because  the  reduction  of  profit  percentage  is  two  to  three  times 
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greater  when  the  actual  estimated  cost  is  used.  While  contemptible 
because  of  its  deceptiveness,  it  is  actually  more  dangerous  because 
if  unchanged,  this  standard  will  reduce  the  availability  of  health 
care  services  to  some  of  our  society's  most  vulnerable  members  and 
will  simultaneously  hurt  the  very  ones  that  it  seeks  to  protect  by 
eliminating  many  of  their  jobs. 

There  is  no  question  that  we  need  to  reduce  the  rate  of  injuries 
suffered  by  health  care  personnel;  however,  I  do  not  believe  that 
we  should  adopt  this  seriously  flawed  ergonomics  standard  to  do  so 
at  the  expense  of  our  Nation's  elderly  citizens. 

Senator  Enzi.  We  will  now  turn  to  our  first  panel,  who  have  been 
very  patient  this  morning. 

I  thank  Charles  Jeffress  for  being  here.  He  is  the  Assistant  Sec- 
retary of  Labor,  and  he  is  undoubtedly  our  most  frequent  witness. 

Along  with  Mr.  Jeffress  today,  I  welcome  his  daughter,  who  is 
not  only  here  today  but  was  present  at  his  confirmation  hearing  a 
couple  years  ago. 

I  also  welcome  Rachel  Weinstein,  who  is  director  of  clinical 
standards  at  HCFA's  Office  of  Clinical  Standards  and  Quality.  She 
received  her  bachelor's  of  science  in  nursing  from  the  University  of 
Delaware  in  1985  and  her  master's  in  public  administration  from 
the  University  of  Baltimore  in  1989.  Ms.  Weinstein  has  served  in 
a  variety  of  nursing  capacities,  focusing  primarily  on  orthopedic 
care.  She  has  been  director  of  the  clinical  standards  group  since  its 
inception  in  1997. 

Assistant  Secretary  Jeffress,  please  proceed. 

STATEMENTS  OF  CHARLES  N.  JEFFRESS,  ASSISTANT  SEC- 
RETARY FOR  OCCLTPATIONAL  SAFETY  AND  HEALTH,  U.S.  DE- 
PARTMENT OF  LABOR,  WASHINGTON,  DC;  AND  RACHEL 
WEINSTEIN,  CLINICAL  STANDARDS  GROUP  DIRECTOR, 
HEALTH  CARE  FINANCING  ADMINISTRATION,  WASHINGTON, 
DC 

Mr.  Jeffress.  Thank  you,  Mr.  Chairman.  I  am  honored  to  be 
your  most  frequent  witness.  If  there  are  others  who  would  like  to 
compete  for  the  honor,  I  would  be  happy  to  share  that  with  them, 
I  assure  you.  [Laughter.] 

I  appreciate  the  opportunity  today  to  talk  about  ergonomics  and 
its  impact  on  Medicare  and  Medicaid  and  other  health  care  costs. 

As  you  know  and  as  you  have  heard  in  this  room  before,  MSDs 
are  the  most  widespread  occupational  health  hazards  facing  the 
Nation  today.  Nearly  2  million  workers  suffer  musculoskelet^  dis- 
orders every  year  on  the  job;  600,000  lost  time  from  work  as  a  re- 
sult. 

What  we  have  not  discussed  previously  is  that  almost  15  percent 
of  MSDs  that  occur  in  private  industry  occur  in  the  health  care  sec- 
tor, largely  in  hospitals  and  nursing  homes,  and  often  due  to  lifting 
and  moving  patients.  OSHA  estimates  that  workers'  compensation 
for  MSDs  in  the  health  sector  cost  $2.8  billion  in  1996.  That  is  1 
year's  cost  in  workers'  compensation  for  MSDs  alone,  $2.8  billion. 
Total  indirect  costs,  when  you  count  the  lost  time  and  productivity 
issues  associated  with  accidents,  are  $5.8  billion. 

The  human  dimension  of  this  problem  in  health  care  is  striking. 
You  have  seen  in  papers  presented  to  you  the  stories  of  individual 
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nurses  who  have  been  hurt  to  the  point  where  they  cannot  return 
to  work.  Senator  Kennedy's  statement  has  another  two  examples  in 
it.  The  American  Nurses  Association  to  follow  us  will  give  you 
many  more  examples.  These  are  real  people  with  real  problems, 
some  of  whom  are  disabled  to  badly  that  they  can  no  longer  per- 
form ordinary  life  functions. 

So  we  know  this  is  a  serious  problem,  and  let  me  say  at  the  out- 
set. Senator,  that  I  am  delighted  to  have  the  debate  today  about 
how  we  pay  for  ergonomics.  We  have  moved  beyond  the  question 
of  sound  science;  we  know  that  these  ergonomics  programs  work. 
You  have  on  the  panel  following  us  a  nursing  home  administrator 
who  will  tell  you  about  his  program  and  show  us  that  the  program 
works. 

The  discussion  of  a  year  ago  about  whether  there  is  sound 
science  is  no  longer  an  issue.  The  issue  now  is  how  do  we  pay  for 
it.  How  do  we  pay  for  it? 

For  many  years,  employers  have  known  that  good  ergonomics  is 
good  economics.  OSHA's  proposed  standard,  our  proposed 
ergonomics  program,  draws  from  the  experience  of  companies  that 
have  implemented  successful  programs.  The  standard  and  the  pro- 
posal relies  on  a  practical,  flexible  approach  that  reflects  the  health 
care  industrj^s  best  practices  and  focuses  on  jobs  where  work-relat- 
ed MSDs  occur. 

Senator,  prior  to  putting  out  our  proposal,  we  did  work  with 
HCFA,  with  HHS,  and  they  did  review  our  proposal  even  before  it 
was  published,  so  the  information  that  may  have  been  provided  to 
you  that  there  was  not  consultation  between  the  two  agencies  was 
in  error,  because  there  was  consultation,  and  we  did  review  the 
proposal  not  only  with  HCFA  but  with  other  agencies  of  the  Gov- 
ernment that  have  an  interest  in  this  proposal. 

In  your  opening  statement.  Senator,  you  noted  that  you  thought 
the  proposed  rule  would  have  an  adverse  impact  by  increasing  the 
cost  of  services  for  patients  who  depend  on  Medicare  and  Medicaid. 
To  the  contrary,  I  believe  that  the  benefits  of  the  ergonomics  pro- 
gram will  greatly  exceed  the  costs.  In  fact,  there  will  not  be  excess 
costs  for  people  to  absorb.  The  effect  of  these  programs  will  be  to 
reduce  costs  in  this  industry. 

An  ergonomics  program  can  help  hospitals  and  nursing  homes 
reduce  their  Medicare  and  Medicaid  expenses  by  improving  the 
productivity  of  health  care  workers  through  the  reduction  of  costly 
injuries  to  staff. 

We  estimate  that  the  potential  cost  of  the  ergonomics  program 
standard  in  the  health  care  sector  in  1  year — and  1996  was  the 
year  we  had  data  for  at  the  time — would  have  been  $644  million. 
You  are  right,  that  is  an  annualized  cost.  That  is  less  than  two- 
tenths  of  one  percent  of  the  Medicare  and  Medicaid  costs  in  that 
year. 

Even  if  we  use  the  industry  estimates,  which  you  indicated  were 
twice  OSHA's  estimates,  we  are  talking  about  the  costs — and 
again,  no  consideration  here  of  the  benefits — ^but  the  costs  being 
less  than  four-tenths  of  one  percent  of  the  total  Medicare  and  Med- 
icaid costs.  That  is  before  you  factor  in  the  benefits. 

The  annual  cost — again,  just  the  investment — of  the  proposed 
program  standard  for  the  health  care  sector,  assuming  no  benefits. 
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represents  less  than  one  percent  of  the  projected  increase  in  Medi- 
care and  Medicaid  costs  from  the  year  2000  to  the  year  2005. 

But  again,  that  is  just  the  cost.  We  beUeve  there  is  substantial 
evidence  to  show  that  ergonomics  programs  save  workers  com- 
pensation costs,  increase  productivity,  and  decrease  employee  turn- 
over. And  there  are  many  examples.  I  have  attached  to  my  testi- 
mony a  chart  of  information  provided  to  us  during  the  course  of  our 
ergonomics  hearings  in  the  health  care  sector  in  States  across  the 
country,  with  case  after  case  of  employers,  nursing  homes,  hos- 
pitals, which  have  implemented  successful  ergonomics  programs, 
and  it  shows  their  costs.  Senator  Kennedy  and  Senator  Wellstone 
have  other  examples. 

The  successful  programs  and  experiences  of  these  providers  are 
not  isolated  occurrences.  For  instance,  Carl  Siegfried,  and  insur- 
ance representative  with  Maine  Employers  Mutual  Insurance  Com- 
pany, the  State's  largest  provider  of  workers'  compensation  insur- 
ance, testified  at  our  hearing  about  ergonomics  programs  in  the 
health  care  sector  in  Maine.  None  of  the  providers  they  insure 
found  ergonomics  programs  and  controls  to  be  unsuccessful  or  in- 
feasible,  and  none  of  those  was  driven  out  of  business  by  these  pro- 
grams. 

Another  witness,  Guy  Fragala,  director  of  environmental  health 
and  safety  at  the  University  of  Massachusetts  Medical  School,  tes- 
tified that  a  study  done  by  the  insurance  company — and  I  quote 
here — "demonstrated  a  drop  in  medical  and  indemnity  costs  from 
lifting  injuries  from  $75,000  in  1993  to  less  than  $5,600  in  1997." 
That  is  a  $70,000  decrease  over  a  4-year  period. 

Other  examples  I  could  give  you  include  Lovely  Hill  Nursing 
Home  in  Pawling,  NY,  which  had  a  75  percent  decline  in  their  lost 
time,  injury  and  illness  rates,  and  a  reduction  in  days  lost  to  MSDs 
from  287  to  37;  at  Citizens  Memorial  Hospital  in  Bolivar,  MO, 
ergonomics-related  back  injuries  decreased  from  20  to  three,  and 
they  estimate  that  they  are  saving  $300,000  every  year  as  a  result 
of  that  decrease  in  back  injuries.  Sunny  Rest  Health  Care  Facility 
in  Colorado  Springs,  CO  reduced  their  rate  of  workplace  lost  time 
injuries  75  percent  after  adding  patient  lifting  assists  to  reduce  the 
risk  of  injury. 

These  successful  programs  show  that  ergonomics  programs  re- 
duce costs  rather  than  increase  them.  Employers  with  successful 
programs  have  included  the  same  basic  elements  as  in  the  OSHA 
proposal  in  their  programs.  They  look  at  jobs  where  employees  are 
getting  hurt  or  reporting  pain.  Where  they  find  a  problem,  they  fix 
the  jobs  in  a  way  that  is  appropriate  to  their  workplace.  Knowing 
that  early  intervention  saves  money  and  preserves  healthy,  they 
make  sure  their  employees  receive  early  and  effective  medical  man- 
agement and  pay  attention  to  recommendations  for  light  duty  or 
other  measures.  They  train  employees  in  how  to  use  patient  lifting 
devices  and  other  good  patient  transfer  procedures.  Finally,  they 
evaluate  their  ergonomics  programs  to  see  what  is  working  and 
what  may  still  need  improvement. 

One  final  point  that  I  would  make  is  that  several  commenters  ex- 
pressed concern  about  the  proposed  standard's  potential  effects  on 
the  rights  of  patients  and  nursing  home  residents.  I  can  assure  you 
that  while  the  employment  of  patient  lifting  devices  is  very  effec- 
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tive  in  reducing  ergonomics  hazards,  there  are  other  means  of  com- 
plying with  the  proposed  standard,  such  as  manual  lift  teams,  and 
I  can  assure  you  that  OSHA  wall  work  with  employers  to  ensure 
that  patients'  rights  are  respected.  We  will  not  be  issuing  citations 
where  a  patient  refuses  to  use  the  mechanical  lift,  and  the  em- 
ployer provides  some  other  means  of  reducing  the  hazard,  such  as 
manual  lift  teams. 

Senator,  we  have  held  9  weeks  of  hearing  across  the  country,  and 
we  have  heard  from  more  than  1,000  witnesses.  The  evidence  is 
overwhelming  that  ergonomics  is  good  business  in  the  health  care 
industry  just  as  it  is  in  the  rest  of  general  industry. 

I  appreciate  the  opportunity  to  be  here. 

Senator  Enzi.  Thank  you. 

[The  prepared  statement  of  Mr.  Jeffress  follows:] 

Prepared  Statement  of  Charles  Jeffress 

Mr.  Chairman,  members  of  the  Subcommittee,  thank  you  for  inviting  me  to  testify 
about  the  Occupational  Safety  and  Health  Administration's  ^OSHA)  proposed 
ergonomics  program  and  its  possible  impact  on  Medicaid,  Medicare,  and  other 
h^th  care  costs. 

Introduction 

Work-related  musculoskeletal  disorders  CMSDs)  are  the  most  widespread  occupa- 
tional health  hazard  facing  our  Nation  today.  Nearly  two  million  workers  suffer 
work-related  musculoskeletal  disorders  every  year  and  about  600,000  lose  time  from 
work  as  a  result  Although  the  median  number  of  lost  workdays  associated  with 
these  incidents  is  seven  days,  the  most  severe  injuries  can  put  people  out  of  work 
for  months  and  even  permanently  disable  them.  The  direct  costs  attributable  to 
MSDs  total  $15  to  $18  billion  per  year,  with  indirect  costs  (such  as  resulting  man- 
agement costs  or  the  cost  of  production  losses)  increasing  the  costs  to  employers  to 
more  than  $45  billion. 

In  the  health  care  sector,  the  Bureau  of  Labor  Statistics  reports  that  there  were 
nearly  90,000  MSDs  resulting  in  days  away  from  work  in  1998.  Almost  15  percent 
of  MSDs  in  private  industry  occurred  in  the  health  care  sector — largely  in  hospitals 
and  nursir^  homes,  and  often  due  to  lifting  and  moving  patients.  In  addition,  wit- 
nesses at  OSHA's  pubHc  hearings  representing  employees  in  sonography  testified 
that  as  many  as  75  percent  of  technicians  doing  ultrasound  suffer  from  MSDs. 
OSHA  estimates  that  workers'  compensation  for  MSDs  in  the  health  sector  cost  $2.8 
billion  in  1996,  with  total  indirect  costs  estimated  to  be  about  $5.8  bilhon. 

Real  People 

The  human  dimension  of  this  problem  in  the  health  care  industry  is  striking. 
Women,  in  particular,  experience  a  high  number  of  MSDs,  because  a  large  number 
of  women  work  in  health  care  jobs — nurses,  nurses  aides,  orderlies,  and  attend- 
ants— associated  with  heavy  hfting  or  awkward  postures. 

For  example,  Beth  Picknick,  a  registered  nurse  working  in  an  ICU  unit,  suffered 
a  career-ending  back  injury  that  was  devastating,  both  personally  and  profes- 
sionally. Throughout  her  career,  Ms.  Picknick  helped  patients  move  from  their  beds 
to  chairs  and  back.  Twisting,  bending,  pulling  and  pushing  were  all  part  of  the  job. 
She  never  had  any  back  problems.  While  helping  to  move  a  patient,  Ms.  Picknick 
severely  injured  her  back.  Physicians,  surgeons  and  physical  therapists  were  not 
able  to  relieve  the  constant  pain.  Finally,  two  years  after  the  injury,  Ms.  Picknick 
had  spinal  fusion  surgery  coupled  with  a  major  rehabilitation  program.  She  was 
willing  to  endure  whatever  pain  it  took  to  return  to  the  job  she  loved.  Despite  the 
surgery  and  the  physical  therapy,  however,  she  cannot  return  to  her  job.  Nor  can 
she  participate  with  her  family  in  bicycling,  racquetball,  waterskiing  or  the  yearly 
white  water  rafting  trips  she  used  to  enjoy. 

Similarly,  another  nurse  at  another  workplace  developed  carpal  tunnel  syndrome 
in  both  wrists  due  to  manually  cranking  beds  and  pushing  tables  and  shower  chairs 
with  bad  castors.  Sometimes  she  cannot  feed  herself  She  is  on  complete  disabiHty 
and  awaiting  four  surgeries,  one  on  each  Vr-rist  and  one  on  each  shoulder.  She  says 
that  if  the  health  care  facility  had  had  proper  equipment,  this  might  not  have  hap- 
pened. Workers  Hke  these  are  why  it  is  important  for  OSHA  to  issue  its  ergonomics 
regulation. 

OSHA's  Proposal 


Ergonomics  has  its  roots  in  improving  efficiency  and  productivity.  For  years,  many 
employers  have  known  that  good  ergonomics  is  often  good  economics.  And  those  em- 
ployers have  not  only  saveof  their  workers  from  injury  and  potential  misery,  but 
they  have  saved  millions  of  dollars  in  the  process.  OSIIA  has  spent  10  years  study- 
ing this  issue,  analyzing  evidence,  reviewing  data,  talking  to  stakeholders,  and  dis- 
cussing ideas  and  options.  It  is  now  time  to  act. 

OSIL^'s  proposed  ergonomics  program  standard  draws  on  the  experience  of  com- 
panies that  have  implemented  successful  programs.  The  proposed  standard  rehes  on 
a  practical,  flexible  approach  that  reflects  health  care  industry  best  practices  and 
focuses  on  jobs  where  work-related  MSDs  occur,  problems  are  severe,  and  solutions 
are  generally  understood.  It  would  require  healthcare  industry  employers  to  address 
ergonomics  for  manual  handUng  jobs,  where  we  know  the  problems  are  most  severe. 
In  other  jobs,  it  would  require  health  care  employers  to  act,  when  employees  report 
work-related  MSDs. 

Opponents  of  OSHA's  proposed  rule  say  it  would  have  an  adverse  effect  by  in- 
creasing the  costs  of  services  for  patients  who  depend  on  Medicare  and  Medicaid. 
To  the  contrary,  I  believe  the  benefits  of  ergonomics  programs  will  greatly  exceed 
the  costs,  which  will  be  comparatively  small  in  the  context  of  total  Medicare  and 
Medicaid  expenditures.  Any  potential  costs  will  be  more  than  offset  for  the  health 
care  sector  because  the  benefits  of  the  standard  will  likely  far  outweigh  the  costs. 
An  ergonomics  program  standard  can  help  hospitals  and  nursing  homes  reduce 
Medicare  and  Medicaid  expenses  by  improving  the  productivity  of  health  care  work- 
ers through  the  reduction  of  costly  injuries  to  staff.  For  example,  a  standard  port- 
able device  for  lifting  patients  can  be  purchased  for  $3,000.  The  average  cost  of  back 
surgery,  according  to  Health  Care  Financing  Administration  (HCFA)  data  is 
$16,072.  And  this  figure  does  not  include  indemnity  payments  for  the  inixired  work- 
er's lost  time  or  replacement  costs.  In  any  case,  OSHA  estimates  that  the  potential 
costs  of  the  ergonomics  program  standard  to  the  health  care  sector  in  1996  would 
have  been  $644  million  (in  1996  dollars) — less  than  0.2  percent  of  Medicare  and 
Medicaid  costs  in  that  year.  These  costs  would  not  significantly  contribute  to  growth 
in  Medicaid  and  Medicare  costs.  The  annual  costs  of  OSHA's  proposed  ergonomics 
program  to  the  health  care  sector — even  assuming  no  benefits  fi*om  the  standard — 
represent  less  than  one  percent  of  the  projected  increase  in  Medicare  and  Medicaid 
costs  from  2000  to  2005. 

OSHA  believes  there  is  substantial  evidence  to  show  that  ergonomics  programs 
can  save  workers'  compensation  costs,  increase  productivity,  and  decrease  employee 
turnover.  MSDs  are  preventable,  and  there  are  innumerable  examples  of  health  care 
employers  who  have  succeeded  in  finding  different  ways  to  protect  their  workers 
from  sometimes  disabling  injuries.  In  one  study,  a  nursing  home  reduced  lost  work- 
days from  back  injuries  by  50  percent  after  implementing  a  comprehensive 
ergonomics  program.  Another  nursing  home  reduced  lost  workdays  by  89  percent 
after  its  employees  began  using  patient-lifting  devices.  One  hospital  reduced  back 
injuries  by  94  percent  and  significantly  improved  nursing  productivity  by  having  a 
trained-lift  team  perform  95  percent  of  all  patient  lifts.  These  types  of  ergonomic 
solutions  in  the  health  care  industry  are  not  new,  nor  are  they  limited  to  the  United 
States.  The  United  Kingdom  has  implemented  a  general  policy  of  eliminating  haz- 
ardous manual  lifting  of  patients  except  in  life-threatening  situations. 

I  have  attached  to  my  testimony  a  chart  that  lists  dozens  of  health  care  providers 
across  the  United  States  who  have  implemented  successful  ergonomics  programs.  In 
the  State  of  Maine,  hospitals  and  nursing  homes  as  well  as  home  health  care  provid- 
ers have  reduced  MSDs  and  related  costs  by  implementing  ergonomics  programs. 
For  example,  the  Kennebec  Health  System  of  Augusta,  Maine,  reduced  annual  lost 
workdays  from  1,097  to  48  after  it  implemented  an  ergonomics  program  and  began 
using  lift-assist  devices.  As  a  result,  their  insurance  premium  fell  from  $1.6  million 
annually  to  $770,293— a  cost  savings  of  more  than  $800,000.  Another  health  care 
system,  Sisters  of  Charity  Health  System  in  Lewiston,  Maine,  reduced  its  workers' 
compensation  costs  for  work-related  MSDs  by  about  30  percent  between  1994  and 
1996  after  introducing  and  implementing  patient-lifting  equipment.  A  nursing  home, 
St.  Joseph's  Manor  Inc.  of  Portland,  Maine,  reduced  their  total  occupational  injuries 
and  illnesses  by  40  percent  after  implementing  an  ergonomics  and  safe-lifting  pro- 
gram. And  home  health  care  providers  such  as  Androscoggin  Home  Health  Services 
in  Lewiston,  Maine,  cut  their  workers'  compensation  costs  by  50  percent  after  em- 
phasizing safe-lifting  techniques  and  back  biomechanics. 

The  successful  ergonomics  programs  and  experiences  of  these  health  care  provid- 
ers are  not  an  isolated  occurrence,  according  to  the  hearing  testimony  of  Mr.  Carl 
Siegfried,  of  Maine  Employers  Mutual  Insurance  Company  (MEMIC),  the  state's 
largest  provider  of  workers'  compensation  insurance.  Mr.  Siegfried  testified  at  the 
hearing  on  the  proposed  ergonomics  rule  that  his  insurance  company  represents  all 
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kinds  of  health  care  providers.  None  of  the  providers  they  insure  have  found 
ergonomics  programs  and  controls  to  be  unsuccessful  or  infeasible  and  none  have 
been  driven  out  of  business.  Moreover,  Guy  Fragala,  Director  of  Environmental 
Health  and  Safety  at  the  University  of  Massachusetts  Medical  School,  testified  that 
a  study  done  by  MEMIC  "demonstrated  a  drop  in  medical  and  indemnity  costs  from 
lifting  injuries  from  $75,000  in  1993  to  less  than  $5,600  in  1997."  This  drop  followed 
the  implementation  of  an  Ergonomic  Management  Program  with  a  "no  manual  lift" 


The  success  of  ergonomics  programs  and  controls  is  not  limited  to  Maine  provid- 
ers. I  would  like  to  highlight  a  few  more  of  the  success  stories  here: 

•  University  Nursing  Center  of  Enid,  Oklahoma  cut  the  rate  of  work-related 
MSDs  by  75  percent  from  1996  to  1998  and  reduced  lost  workdays  by  more  than 
85  percent  through  its  ergonomics  program. 

•  In  just  two  years,  an  ergonomics  program  at  Lovely  Hill  Nursing  Home  in 
Pawhng,  New  York,  led  to  a  75  percent  decline  in  the  lost-time  injury  and  illness 
rate  and  a  reduction  in  days  lost  to  MSDs  from  287  to  37. 

•  Between  1995  and  1997,  Hallmark  Nursing  Centre  in  Troy,  New  York,  lowered 
their  annual  rate  of  total  lost-time  injuries  and  illnesses  from  23.5  to  9  after  imple- 
menting an  ergonomics  program. 

•  Between  1994  and  1998,  aft:er  putting  into  place  a  safety  and  health  program 
and  an  ergonomics  program,  ergonomic-related  back  injuries  at  Citizens  Memorial 
Hospital  in  Bolivar,  Missouri,  decreased  from  20  to  3.  Citizens  estimates  that  it  has 
saved  $300,000  per  year  as  a  result. 

•  From  1995  to  1997,  Delmar  Gardens  North,  a  Florissant,  Missouri,  nursing  care 
facility,  lemented  an  ergonomics  program  and  reduced  bv  50  percent  the  rate  of 
back  injuries  among  its  staff  nurses  aides  and  the  lost  workday  rate  associated  with 
those  injuries. 

•  North  Village  Park,  a  n\u*sing  care  facility  in  Moberly,  Missouri,  bought  new 
lifting  equipment  and  reduced  the  number  of  lost  work  days  from  473  in  1995  to 
16  in  1997. 

•  Sunnyrest  Health  Care  Facility  in  Colorado  Springs,  Colorado,  reduced  their 
rate  of  workplace  lost-time  injuries  by  75  percent  between  1996  and  1998  after  im- 
proving their  ergonomics  program  by  adding  patient-Ufting  assists  to  reduce  the  risk 
of  injury  associated  with  resident  transfer. 

•  After  putting  an  emphasis  on  their  ergonomic-lifting  safety  program.  Laurel 
Center  in  Harrisburg,  Pennsylvania,  reduced  their  rate  of  ergonomic-related  back 
injuries  by  more  than  two-thirds  in  1999. 

These  successful  programs  show  that  ergonomics  programs  like  those  to  be  imple- 
mented by  employers  under  OSHA's  proposal  often  reduce  costs  rather  than  in- 
crease them.  Many  employers  with  successful  ergonomics  programs  have  included 
the  same  basic  elements  in  their  programs  that  you  will  find  in  our  proposal:  They 
look  at  the  jobs  where  employees  are  getting  hurt  or  reporting  pain.  Where  they 
fixed  a  problem,  they  fix  the  jobs  in  a  way  that  is  appropriate  to  their  workplace. 
Knowing  that  early  intervention  saves  money  and  preserves  health,  they  make  sure 
their  employees  receive  early  and  effective  medical  management  and  pay  attention 
to  recommendations  for  light  duty  or  other  measiu-es.  They  train  employees  on  how 
to  use  patient  lifting  devices  and  other  good  patient  transfer  procedures.  Finally, 
they  evaluate  their  ergonomics  programs  to  see  what  is  working  and  what  may  still 
need  improvement. 

Some  commentors  also  have  expressed  concern  about  the  proposed  standard's  po- 
tential effects  on  the  rights  of  patients  and  nursing  home  residents.  A  number  of 
nurses  and  nurses  aides  testified  at  the  OSHA  ergonomics  hearings  that  most  pa- 
tients welcome  the  use  of  patient-lifting  devices  because  it  makes  them  feel  more 
secure  and  reduces  their  fear  of  falling  or  being  dropped.  These  workers  also  told 
OSHA  about  patients  suffering  skin  tears,  broken  hips,  and  shoulder  dislocations 
when  there  are  slips  or  falls  during  manual  lifting  procedures.  One  nurses  aide 
noted  that  occasionally  patients  have  been  reluctant  to  use  lifts,  but  that  after  some- 
one speaks  with  them  and  demonstrates  the  enhanced  safety  that  is  provided  for 
them  and  for  staff,  the  patients  prefer  the  hft.  Hospitals  and  nursing  homes  that 
use  patient-lifting  devices  have  found  them  safer  and  more  secure  for  patients  and 
have  found  that  few,  if  any,  patients  refuse  them.  In  any  case,  while  the  employ- 
ment of  patient-lifting  devices  is  very  effective  in  reducing  ergonomics  hazards, 
there  are  other  means  of  complying  with  the  proposed  standard,  such  as  trained 
manual  lifting  teams.  I  can  assure  you  that  OSHA  will  work  with  employers  to  en- 
sure that  patients'  rights  are  respected.  OSHA  will  not  issue  citations  where  a  pa- 
tient refuses  the  use  of  a  mechanical  lift  and  the  employer  provides  other  means 
of  complying  with  the  standard. 

Conclusion 
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Since  March,  we  have  held  nine  weeks  of  public  hearings  across  the  country  in 
Washington,  D.C.,  Chicago,  Portland,  Oregon,  and  Atlanta.  We've  heard  from  more 
than  1,000  witnesses,  and  we've  received  more  than  7,000  pubUc  comments— many 
from  the  medical  community — on  our  proposed  standard.  We  are  continuing  to 
evaluate  all  that  we've  heard  and  all  that  we've  read.  But  to  my  knowledge,  the  evi- 
dence is  overwhelming:  Ergonomics  is  good  business  in  the  health  care  industry, 
just  as  it  is  in  the  rest  of  general  industry. 

Mr.  Chairman,  thank  you  for  this  opportunity  to  provide  the  Subcommittee  with 
information  on  OSHA's  ergonomics  proposal.  I  will  be  happy  to  respond  to  any  ques- 
tions. 
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Program  Highlights  HI 

While  it  was  already  half  way  through  1997  when  Dogwood 
strengthened  their  ergonomics  program,  their  rate  of  lost  time 
injuries  and  the  number  of  associated  lost  work  days  were  both 
still  down  by  50%  for  the  year,  compared  to  1996  levels. 

After  implementing  an  ergonomics  program  in  1997,  this  small 
health  care  facility  achieved  a  50%  reduction  in  their  related  injury 
experience. 

After  suffering  a  rash  of  overexertion  injuries,  they  established  an 
ergonomics  program  and  an  immediate  significant  drop  in  injuries. 

Between  1992  and  1996  this  home  health  care  provider's 
ergonomics  program  emphasizing  safe  lifting  techniques  and  back 
biomechanics  cut  their  workers'  compensation  costs  by  50%. 

Implementation  of  an  ergonomics  program  aimed  at  patient 
transfer  in  a  nursing  home  has  reduced  associated  back  injuries  by 
80%  and  lost  workdays  by  more  than  90%. 

Three  years  after  being  invited  to  join  the  Maine  200  Pilot 
Program  this  nursing  care  employer's  ergonomics  and  safe  lifting 
program  had  reduced  their  total  occupational  injuries  and  illnesses 
by  40%. 

In  an  industry  with  one  of  the  highest  incidence  rates,  SOCHS 
achieved  a  35%  reduction  in  workers'  compensation  costs  for 
WMSDs  over  two  years. 

Ergonomic  injury  incidence  and  severity  rates  were  reduced  more 
than  50%;  100,000  in  direct  cost  savings  were  realized. 
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Dogwood  Health  &  Rehabilitation 
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Senator  Enzi.  Ms.  Weinstein. 

Ms.  Weinstein.  Chairman  Enzi,  Senator  Wellstone,  distin- 
guished subcommittee  members,  thank  you  for  inviting  us  to  dis- 
cuss OSHA*s  proposed  ergonomics  rule.  We  strongly  support 
OSHA's  efforts  to  protect  health  care  workers  from  preventable  in- 
juries, and  there  is  substantial  evidence  that  the  proposed  rule  will 
benefit  both  patients  and  providers. 

Each  year,  American  health  care  workers  suffer  nearly  90,000 
musculoskeletal  injuries  that  require  them  to  take  days  off  work 
and  away  from  their  patients.  Nursing  homes  are  particularly  dan- 
gerous places  for  workers  with  high  back  injury  rates  because 
nurses'  aides  must  often  lift  patients  who  cannot  move  themselves. 

Related  workers'  compensation  costs  from  preventable  injuries 
totaled  $2.8  billion  in  1996.  The  total  cost  to  the  economy  is  $5.8 
billion  each  year.  And  some  of  these  workers  end  up  with  perma- 
nent disabilities  that  prevent  them  from  returning  to  their  jobs  or 
even  picking  up  their  own  children. 

The  OSHA  ergonomics  rule  is  a  common  sense  and  cost-effective 
response  to  this  situation.  It  gives  health  care  providers  flexibility 
in  how  they  prevent  worker  injuries.  It  is  based  on  niunerous  sci- 
entific studies  showing  that  ergonomics  programs  work. 

Ergonomics  programs  in  nursing  homes  have  cut  injuries  from 
patient  transfers  by  as  much  as  86  percent.  They  reduce  lost  work 
days  by  62  percent,  and  they  cut  workers'  compensation  costs  relat- 
ed to  patient  transfer  injuries  by  as  much  as  84  percent. 

In  fact,  savings  from  these  programs  can  be  substantial.  They  re- 
duce workers'  compensation  costs,  absenteeism,  and  probably  em- 
ployee turnover  as  well.  They  also  allow  older  or  pregnant  employ- 
ees to  continue  on  full  active  duty  for  longer  periods  of  time. 

Ergonomics  programs  also  produce  numerous  intangible  benefits. 
Patients  are  more  comfortable  and  safe  when  being  moved.  They 
are  less  likely  to  have  disruptions  because  a  caregiver  is  out  sick. 
And  nursing  personnel  feel  less  fatigued  and  less  back  pain  at  the 
end  of  their  shifts. 

In  fact,  because  of  the  overwhelming  financial  benefit,  many  pro- 
viders already  have  ergonomics  programs  in  place.  We  are  aware 
of  no  scientific  data  suggesting  that  the  cost  of  implementing  an 
ergonomics  program  will  harm  providers  or  impede  access  to  care. 
And  for  nursing  homes,  up-front  implementation  costs  have  already 
been  incorporated  into  the  payment  rates  to  the  extent  that  such 
programs  were  being  implemented  in  1995.  That  is  because  all 
nursing  home  actual  costs,  including  training,  equipment,  and 
workers'  compensation  from  that  year,  were  used  to  establish  the 
system  on  which  the  current  rates  are  based. 

We  greatly  appreciate  the  work  that  our  OSHA  colleagues  have 
done  to  promote  worker  safety  and  quality  care  through  their  pro- 
posed regulation,  and  we  look  forward  to  its  implementation. 

I  thank  you  again  for  holding  this  hearing,  and  I  am  happy  to 
answer  your  questions.  ^ 

Thank  you.  ^ 

[The  prepared  statement  of  Ms.  Weinstein  follows:] 
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Prepared  Statement  of  Rachael  Weinstein,  R.N. 

Chairman  Enzi,  Senator  Wellstone,  distinguished  Subcommittee  members,  thank 
you  for  inviting  us  to  discuss  the  Occupational  Safety  and  Health  Administration's 
(OSHA)  proposed  rule  on  ergonomics  (64  FR  65768).  This  ergonomics  program 
standard  takes  the  overdue  step  of  addressing  the  significant  risk  of  work-related 
musculoskeletal  disorders  (MSDs)  in  general  industry,  including  the  health  care  in- 
dustry. We  strongly  support  OSHA's  efforts  in  this  area,  and  look  forward  to  the 
implementation  of  this  important  rule. 

Each  year,  approximately  1.8  million  American  workers  suffer  from  MSDs,  about 
one-third  of  which  are  serious  enough  to  require  time  away  from  work.  According 
to  the  Bureau  of  Labor  Statistics,  in  1998  there  were  nearly  90,000  MSDs  with  days 
away  from  work  in  the  health  care  sector.  And,  more  than  fifteen  percent  of  MSDs 
in  private  industry  occurred  in  the  health  care  sector,  largely  in  hospitals  and  nurs- 
ing homes.  OSHA  estimates  that  the  workers'  compensation  for  these  MSDs  cost 
$2.8  billion  in  1996,  and  that  the  total  costs  to  the  economy  of  these  disorders  in 
this  sector  are  $5.8  bilUon  each  year.  However,  the  cost  in  suffering  and  diminished 
quality  of  life  for  American  workers  cannot  be  calculated.  Workers  with  severe 
MSDs  can  face  permanent  disability  that  prevents  them  from  returning  to  their  jobs 
or  even  performing  simple,  every-day  tasks  such  as  washing  their  hair,  picking  up 
their  child,  or  pusMng  a  shopping  cart  in  the  grocery  store. 

Health  care  workers,  particularly,  face  work  environments  that  present  high  expo- 
sure to  MSD  risks.  Nursing  home  health  care  workers,  for  example,  are  exposed  to 
overexertion  rates  four  times  higher  than  all  of  private  industry.  Other  health  care 
providers,  such  as  those  in  hospitals  and  home  health,  face  similar  risks.  Worker 
health  and  safety  are  of  paramount  importance,  and  when  these  individuals  give  of 
themselves  to  care  for  others,  at  the  least  they  deserve  safeguards  against  suffering 
bodily  injiuy.  The  OSHA  ergonomics  rule  would  help  to  provide  this  much  needed 
protection. 

In  addition  to  protecting  workers,  employers  would  reap  financial  benefits  from 
the  implementation  of  the  ergonomics  rule,  with  any  incremental  implementation 
costs  outweighed  by  net  savings.  Worker  absenteeism  due  to  injuries,  as  weU  as 
workers'  compensation  costs,  should  decline  with  improved  ergonomic  conditions  in 
the  workplace.  And  it  should  enable  employees  who  may  have  work  restrictions, 
such  as  some  older  or  pregnant  workers,  to  perform  their  duties  and  remain  on  the 
job  for  longer  periods  of  time.  Improvements  from  the  OSHA  ergonomics  rule  make 
sense  from  both  the  business  and  worker  safety  perspectives. 

BACKGROUND 

Ergonomic  injuries  have  become  an  increasing  concern  in  the  health  care  field, 
and  in  general  industry  as  a  whole.  A  number  of  recent  studies  emphasize  the  need 
for  an  ergonomics  standard  that  addresses  identifying  and  controlling  ergonomic 
hazards,  training  workers  to  recognize  and  avoid  ergonomic  threats,  and  managing 
MSDs.  In  1997,  the  National  Institute  for  Occupational  Safety  and  Health  (NIOSH) 
conducted  an  extensive  review  of  the  epidemiologic  literature  on  MSDs  and  found 
strong  evidence  of  work-related  MSDs.  NIOSH  has  also  conducted  ergonomics  re- 
search, and  responds  to  ergonomic  concerns  of  employers  and  workers  across  a  wide 
range  of  U.S.  industries  and  occupations,  including  health  care.  NIOSH  has  con- 
cluded that  the  proposed  ergonomics  rule  includes  scientifically  valid  and  feasible 
requirements,  which,  if  implemented  widely,  will  reduce  the  economic  and  human 
burden  of  one  of  the  largest  occupational  health  problems  in  the  U.S.  And  NIOSH 
is  not  alone. 

The  National  Academy  of  Sciences  (NAS)  assembled  a  panel  of  epidemiologists 
and  medical  researchers  to  examine  the  scientific  literature  relevant  to  work-related 
MSD's  of  the  lower  back,  neck,  and  upper  extremities.  In  its  report,  published  in 
1999,  the  NAS  confirmed  the  overall  findings  of  the  NIOSH  review  and  concluded 
that  there  is  a  strong  biological  plausibility  to  the  relationship  between  the  inci- 
dence of  MSDs  and  causative  factors  in  certain  high-exposure  work  environments. 
This  conclusion  parallels  OSHA's  statement  in  the  preamble  to  the  proposed 
ergonomics  rule  that  scientific  evidence  supports  the  causal  relationship  between 
physical  factors  in  the  workplace  and  MSDs.  The  NAS  currently  is  carrying  out  a 
two-year  study  that  will  build  on  the  work  of  the  1999  report. 

Numerous  other  researchers  and  organizations,  including  the  General  Accounting 
Office,  have  conducted  studies  that  yielded  similar  results,  further  bolstering  sup- 
port for  the  implementation  of  ergonomics  programs  in  general  industry  workplaces. 

Looking  specifically  at  the  health  care  industry,  Arun  Garg,  of  the  University  of 
Wisconsin  Milwaukee,  conducted  a  NIOSH-sponsored  study  on  the  effectiveness  of 
certain  ergonomics  programs  in  health  care  facilities  in  reducing  injuries  to  health 
care  workers  resulting  from  manual  lifting  and  transferring  of  patients.  The  pro- 
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grams,  called  "zero-lift"  programs,  were  instituted  in  seven  nursing  homes  and  one 
hospital.  In  these  health  care  facilities,  niu-ses  Uft  and  move  patients  whose  weights 
are  considerably  greater  than  the  physical  strength  of  many  workers.  Additionally, 
lifting  the  patients  produces  high  compressive  forces  on  the  low  back;  and  patients 
can  be  unpredictable  in  their  movements,  producing  unexpected  stresses  on  the 
body.  The  eight  facilities  in  the  study  replaced  manual  lifting  of  patients  with 
modem,  battery  operated  portable  hoists  and  similar  devices  for  transferring  pa- 
tients from  one  spot  to  another,  such  as  from  a  wheel  chair  to  a  bed. 

The  zero-Hft  programs  were  highly  successful.  All  eight  facilities  showed  marked 
improvements  in  the  number  of  injuries,  lost  workdays,  and  workers'  compensation 
costs.  For  example,  the  number  of  injuries  from  patient  transfers  decreased  by  86 
percent,  restricted  workdays  decreased  by  64  percent,  and  workers'  compensation 
costs  decreased  by  84  percent.  Overall,  the  eight  facilities  experienced  decreases  of 
32  percent  of  all  injuries,  62  percent  in  all  lost  workdays,  6  percent  in  all  restricted 
workdays,  and  55  percent  in  total  workers'  compensation  costs.  These  nimibers  rep- 
resent tremendous  improvements  for  health  care  businesses  and  providers.  In  addi- 
tion, the  ergonomics  program  produced  niimerous  intangible  benefits.  For  example: 

•  Patients  experienced  improved  comfort  and  safety  during  transfers  and  patient 
care; 

•  Nursing  personnel  felt  less  fatigued  and  less  back  pain  at  the  end  of  their 
shifts;  and, 

•  More  pregnant  and  older  workers  were  able  to  perform  their  duties  and  stay 
on  the  job  longer. 

While  many  studies  demonstrate  that  ergonomics  programs  can  save  health  care 
providers  money,  as  well  as  protect  workers,  increase  productivity,  and  decrease  em- 
ployee turnover,  we  are  aware  of  no  scientific  data  supporting  assertions  that 
ergonomics  programs  will  harm  providers  or  impede  access  to  health  care.  To  the 
contrary,  by  implementing  ergonomics  programs,  health  care  businesses  should  real- 
ize savings  due  to  increased  productivity  and  lower  costs  for  workers'  compensation 
and  employee  workdays  lost.  Providers  should  experience  decreased  MSDs,  improv- 
ing their  employees'  personal  health  and  welfare.  And  patients  will  have  fewer  care- 
givers out  on  sick  leave  and  therefore  unavailable  to  aid  them,  as  well  as  potentially 
facing  a  lower  risk  of  injury  than  they  face  through  manual  lifting. 

The  benefits  of  ergonomics  programs  to  health  care  providers  abound;  not  just  in 
theory,  but  in  practice.  For  instance,  the  University  Nursing  Center  of  Enid,  Okla- 
homa, cut  the  rate  of  work  related  MSDs  by  75  percent  between  1996  and  1998, 
and  reduced  lost  workdays  by  more  than  85  percent  through  its  ergonomics  pro- 
gram. In  just  two  years,  an  ergonomics  program  at  Lovely  Hill  Nursing  Home  in 
Pawling,  New  York,  led  to  a  reduction  in  workdays  lost  to  MSDs  from  287  to  37. 
Even  more  successfully,  the  Kennebec  Health  System  of  Augusta,  Maine,  reduced 
annual  lost  workdays  from  1,097  to  48  after  implementing  an  ergonomic  program 
and  mechanical  Hfting  devices.  As  a  result,  their  insurance  costs  went  from  $1.6  mil- 
Uon  annually  to  $770,293 — a  cost  savings  of  more  than  $800,000  a  year. 

The  evidence  argues  strongly  that  ergonomics  programs  can  reduce  MSDs  and 
yield  cost  savings  for  employers.  Recognizing  this,  many  health  care  employers  have 
already  instituted  ergonomics  programs.  To  the  extent  that  many  nursing  homes 
had  implemented  ergonomics  programs  in  1995,  the  year  on  which  skilled  nursing 
facility  costs  were  used  to  establish  Medicare  prospective  payment  rates,  implemen- 
tation costs  for  ergonomic  programs  have  already  been  incorporated  into  nursing 
home  payment  rates.  In  addition,  we  regularly  monitor  skiUed  nursing  facilities  to 
ensure  that  payments  are  adequate  to  support  quaUty  patient  care,  and  we  have 
worked  closely  with  Congress  to  make  adjustments  when  necessary,  as  was  done  in 
the  Balanced  Budget  Refinement  Act  of  1999. 

CONCLUSION 

Numerous  studies  demonstrate  the  hazards  and  costs  of  ergonomic  injuries  to 
health  care  providers  and  workers.  Other  studies  support  the  efficacy  of  ergonomics 
programs  in  addressing  these  concerns.  Ergonomics  programs  can  protect  workers' 
health,  reduce  lost  workdays  and  workers'  compensation  costs,  and  aid  the  care  of 
patients.  OSHA  estimates  that  its  proposed  standard  would  prevent  about  three 
million  MSDs  over  ten  years,  with  annual  benefits  of  over  $9  billion.  We  beheve  it 
will  benefit  both  providers  and  patients  and  should  be  swiftly  implemented.  I  thank 
you  again  for  holding  this  hearing,  and  I  am  happy  to  answer  yoiu*  questions. 

Senator  Enzi.  Thank  you  for  very  good  testimony  from  both  of 
you.  I  will  begin  with  some  questions  for  Mr.  Jeffress. 

Are  you  suggesting  that  ergonomics  will  not  be  a  cost,  that  it  in 
fact  will  be  a  profit  center  for  businesses? 
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Mr.  Jeffress.  I  am  suggesting  that  the  investment  up  front  in 
ergonomics  is  recouped  by  the  organization  or  the  faciUty  over  a  pe- 
riod of  time,  and  in  many  cases  as  soon  as  1  year,  they  can  recoup 
their  investment.  The  cover  story  in  Health  Facilities  Management 
Magazine  in  May  1995  talks  about  the  investment  that  a  Texas 
hospital  made  and  how  quickly  it  reduced  their  costs.  In  fact,  with- 
in a  year,  they  recovered  their  costs  from  their  investment. 

Senator  Enzi.  And  you  provide  testimony  on  some  rather  impres- 
sive companies  that  made  some  changes  and  had  some  pretty  sub- 
stantial savings.  Were  these  some  of  the  worst  companies  that  you 
have  heard  of,  or  the  best,  or  were  they  just  average? 

Mr.  Jeffress.  We  went  out  and  talked  to  thousands  of  employers 
across  the  country  in  terms  of  their  ergonomics  programs,  who  had 
put  programs  in  place,  and  each  employer  that  reported  back  to  us 
on  their  program  reported  a  positive  impact  of  their  program — an 
increase  in  productivity,  a  reduction  in  costs.  Were  they  the  worst, 
were  they  average,  or  were  they  the  best — I  do  not  know  what  they 
were  like  beforehand,  but  I  can  tell  you  the  impact  of  the  program 
for  each  company  was  positive. 

So  I  would  assume  we  had  a  range  of  companies,  and  I  would 
assume  that  wherever  they  were  on  the  spectrum,  by  paying  atten- 
tion and  investing  in  the  program,  they  reaped  some  rewards. 

Senator  Enzi.  That  is  an  impressive  list  that  you  provided  as 
well. 

How  did  you  get  them  to  do  this  ergonomics  effort? 

Mr.  Jeffress.  For  20  years,  ever  since  OSHA  hired  its  first  econ- 
omist in  1979,  we  have  been  talking  with  companies  across  the 
country  about  ergonomics,  about  what  works,  about  what  makes 
sense,  and  about  the  importance  of  addressing  it.  We  have  been 
part  of  a  much  larger  educational  effort.  Insurance  companies  have 
been  a  part  of  it,  individual  companies  have  been  looking  at  their 
own  costs.  There  has  been  significant  attention  to  ergonomics  over 
the  past  20  years.  Senator,  and  certainly,  as  different  people  be- 
came aware  that  there  were  ways  to  control  these  costs  and  looked 
at  what  worked  for  them,  companies,  from  whatever  source  they 
got  the  information,  implemented  programs  that  made  sense. 

Senator  Enzi.  And  it  is  very  impressive.  The  Kennebec  Health 
System  of  Augusta,  ME — and  it  is  referred  to  in  some  other  testi- 
mony that  we  will  hear  later — changed  their  insurance  premium 
from  $1.6  million  to  $770,000.  Annual  work  days  lost  went  from 
1,097  to  48. 

I  do  not  understand  how  you  did  this  without  a  rule. 

Mr.  Jeffress.  The  particular  nursing  home  you  are  talking 
about  in  Maine  and  a  number  of  others  in  Maine  were  recipients 
of  letters  from  us  back  in  1993,  when  we  did  a  Maine  200  program 
to  identify  the  employers  in  Maine  who  had  the  highest  rates  of  in- 
jury and  illness.  A  number  of  nursing  homes  were  amongst  those 
that  received  letters  from  us  because  of  their  high  rates  of  injury 
and  illness,  and  the  high  numbers  of  their  people  who  were  being 
hurt. 

We  had  a  nursing  home  initiative,  and  we  worked  with  nursing 
home  associations  saying  you  have  serious  problems.  We  used  the 
general  duty  clause  to  issue  citations  and  penalties.  That  is  a  very 
difficult  process,  using  the  general  duty  clause.  There  are  proof 
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issues,  and  there  are  questions  there  about  solutions.  So  while  we 
were  using  a  very  rough  enforcement  tool,  I  think  the  education 
promotion  was  an  important  part  of  helping  people  realize  the  dif- 
ferences that  could  be  made. 

I  am  satisfied  that  it  was  the  use  of  the  enforcement  tool  that 
helped  bring  some  people  to  the  table.  Unfortunately,  people  are 
most  likely  to  take  advantage  of  the  education  when  they  know 
there  is  a  requirement  out  there  that  they  tend  to  it. 

So  I  believe  it  is  important  to  have  a  rule  as  a  foundation.  Rules 
by  themselves  do  not  change  behavior,  though.  Education  is  essen- 
tial to  what  we  do. 

Senator  Enzi.  But  you  were  able  to  get  all  of  this  action  just 
under  a  general  duty  clause,  and  it  is  very  impressive  action.  It  is 
good  business;  it  is  good  sense,  and  it  is  also  good  for  employees. 
I  am  glad  that  you  helped  make  the  point  in  your  testimony,  as 
others  have,  that  people  do  make  good  business  decisions  and  per- 
haps even  have  an  interest  in  their  employees.  What  a  fascinating 
concept. 

Mr.  Jeffress.  Absolutely. 

Senator  Enzi.  Ms.  Weinstein,  in  your  testimony,  you  mentioned 
that  many  nursing  homes  implemented  ergonomics  programs  in 
1995,  the  year  that  skilled  nursing  facility  costs  were  used  to  estab- 
lish the  Medicare  prospective  payments.  So  you  are  contending  that 
the  payments  already  include  ergonomics? 

Ms.  Weinstein.  To  the  extent  that  nursing  homes  were  institut- 
ing ergonomics  programs  at  the  time.  The  Medicare  skilled  nursing 
facility  payment  rates  are  based  upon  the  cost  reports  that  were 
generated  in  1995,  the  actual  costs  to  nursing  homes.  This  included 
costs  of  workers'  compensation,  costs  for  meeting  current  regula- 
tions, current  labor  costs.  And  to  the  extent  that  nursing  homes 
had  ergonomics  programs  in  place,  that  was  taken  into  consider- 
ation as  well. 

Senator  Enzi.  So  they  had  pretty  extensive  ergonomics  in  place 
already  in  1995,  without  a  rule? 
Ms.  Weinstein.  Some  facilities  did. 

Senator  Enzi.  Some.  How  would  they  project  the  cost  of  a  rule 
that  was  not  even  published  until  1999,  to  include  it  in  the  1995 
costs? 

Ms.  Weinstein.  How  would  the  nursing  homes  project? 
Senator  Enzi.  Yes. 

Ms.  Weinstein.  We  are  aware  of  no  study  that  shows  that  there 
is  a  net  increase  in  cost  for  providers  to  institute  ergonomics  pro- 
grams. So  in  fact  the  studies  show  that  facilities  that  institute 
ergonomics  programs  actually  have  a  savings  long-term. 

Senator  Enzi.  It  sounds  like  the  beginning  of  a  new  business.  I 
cannot  understand  why  the  American  Society  of  Safety  Engineers 
is  not  promoting  this  a  little  bit  more. 

Mr.  Jeffress.  Actually,  they  were  supportive  of  our  rule.  Sen- 
ator. 

Senator  Enzi.  Oh,  I  know  they  are  supportive  of  it;  but  they 
ought  to  be  able  to  sell  this  profit  center  concept  that  you  have. 

What  kind  of  coordination  has  there  been  between  the  two  offices 
on  covering  the  costs?  Mr.  Jeffress  mentioned  generally  in  his  testi- 
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mony  that  there  had  been  an  interaction  between  the  two  agencies. 
Could  you  go  into  a  little  more  detail  on  that? 

Ms.  Weinstein.  We  had  an  opportunity  to  review  OSHA's  pro- 
posed ergonomics  rule  before  they  moved  the  proposal  forward,  and 
when  we  reviewed  the  regulation,  we  did  not  see  any  cost  implica- 
tions for  Medicare  providers.  We  saw  that  it  was  a  rule  that  would 
protect  employees  in  the  workplace,  especially  nursing  home  em- 
ployees. We  know  that  nursing  home  workers  are  exposed  to  over- 
exertion rates  four  times  that  of  private  industry.  So  we  were  very 
favorable  of  the  rule,  and  we  did  look  at  it  ahead  of  time. 

We  also  know  that  OSHA  did  consult  with  other  health  care  pro- 
viders such  as  the  American  Health  Care  Association,  the  large 
nursing  chain,  Beverly  Enterprises,  as  well  as  the  American  Hos- 
pital Association  and  the  American  Medical  Association. 

Senator  Enzi.  And  through  that,  your  agreement  is  that  there 
will  not  be  an  increase  in  costs,  then,  that  we  have  to  worry  about, 
so  Medicare  caps  will  not  present  any  kind  of  a  problem,  and  nei- 
ther will  the  conflict  with  the  difference  between  manual  lifting 
and  mechanical  lifting? 

Ms.  Weinstein.  Yes,  Senator.  We  did  not  believe  there  would  be 
any  increased  cost  to  the  Medicare  program. 

Senator  Enzi.  Thank  you,  and  I  apologize  to  Senator  Wellstone 
for  exceeding  my  time. 

Senator  Wellstone.  Let  me  try  to  move  quickly  through  a  cou- 
ple of  questions  just  to  get  this  on  record,  and  then  to  a  couple  of 
other  questions  that  require  a  more  extensive  answer. 

Secretary  Jeffress,  I  want  to  associate  myself  with  Senator  Ken- 
nedys remarks  about  your  work;  you  have  my  full  support. 

Mr.  Jeffress.  Thank  you. 

Senator  Wellstone.  In  your  testimony,  you  make  it  clear  that 
the  proposed  standard  does  not  require  employers  to  use  mechani- 
cal lifting  devices;  correct? 

Mr.  Jeffress.  That  is  correct. 

Senator  Wellstone.  OK.  And  in  your  testimony,  you  also  talk 
about  some  alternatives  that  are  available  to  health  care  providers. 
Can  you  give  me  some  examples? 

Mr.  Jeffress.  Yes.  Virtually  every  nursing  home  and  health  care 
provider  we  have  spoken  to  incorporates  assisted  lifting  in  some 
way  and  mechanical  lifting  in  some  way  in  their  program.  So  vir- 
tually everyone  I  am  familiar  with  does  have  mechanical  lifts  as  a 
part  of  their  program. 

There  are  situations,  however,  where  the  mechanical  lifts  seem 
inappropriate  or,  because  of  patient  concern,  are  not  used.  In  those 
occasions,  lift  teams  are  used  where  more  than  one  person  is  in- 
volved in  lifting  the  patient.  And  then,  there  are  devices  which  can 
be  slid  underneath  the  patient  so  you  can  slide  the  patient  rather 
than  lift  them.  There  are  other  means  that  are  not  lifting  devices, 
but  ways  to  assist  in  the  lifting.  We  have  a  list  or  a  chart,  if  you 
will,  that  is  a  part  of  our  ergonomics  proposal,  of  the  various  types 
of  assisted  lifting  devices  that  are  available. 

Senator  WELLSTONE.  That  is  in  your  statement  that  is  in  the 
record? 

Mr.  Jeffress.  It  is  in  the  record  of  our  ergonomics  hearing;  it  is 
not  in  our  record  here. 
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Senator  Wellstone.  I  would  like  to  have  that  in  the  record. 
Mr.  Jeffress.  I  would  be  happy  to  provide  this  as  part  of  the 
record. 

Senator  Wellstone.  Thank  you,  because  there  has  been  some 
misunderstanding  about  this. 
[The  information  referred  to  follows:] 
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SECTION  THREE 
PATIENT  HANDLING  TASKS 

This  study  examines  ergonomic  problems  and  potential  solutions  for  patient  handling  tasks 
in  healthcare  facilities.  Section  3.1  describes  the  job  categories  that  encompass  patient  handling 
tasks.  The  section  also  examines  the  distribution  of  these  occupations  across  Standard  Industry 
Classification  (SIC)  industries  potentially  affected  by  the  proposed  ergonomics  regulation.  Section 
3.2  describes  the  types  of  patient  handling  tasks  in  healthcare  faciliiies.  Section  3.3  provides 
detailed  descriptions  of  the  various  patient  hzmdling  tasks  identified,  the  ergonomic  risk  factors 
posed  by  each,  and  the  ergonomic  solutions  that  can  be  applied.  Finally,  Section  3.4  summarizes 
the  range  of  ergonomic  control  costs  for  the  various  patient  handling  tasks  in  healthcare  i^cilities. 

3.1      Delineation  of  Workers  Who  Perform  Patient  Handling 

Paiient  handling  is  performed  by  a  number  of  healthcare  workers  in  a  variety  of  healthcare 
settings.  While  nurses,  nurses'  aids,  and  orderlies  are  most  commonly  involved,  many  other  types 
of  healthcare  workers,  such  as  occupational  therapists,  physical  therapists,  and  ambulance  drivers 
and  attendants,  also  occasionally  must  lift  and/or  transfer  patients.  Table  3-1  presents  the 
occupational  titles  and  employment  figures  for  those  healthcare  workers  typically  involved  in 
lifting  and/or  .transferring  patients  as  identified  from  the  Occupational  Employment  Survey  (OES) 
(BLS.  1998).  From  the  table,  there  are  a  total  of  5.3  million  healthcare  workers  potentially 
affected  by  the  proposed  ergonomics  regulation.  The  majority  of  these  workers  (approximately  75 
percent)  are  registered  nurses  (RNs),  licensed  practical  nurses  (LPNs),  and  nursing  aides, 
orderlies,  and  attendants. 
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Table  3-1 

1998  0£S  Occupational  Titles  and  Employment  Figures  for  Healthcare  Workers 
Typically  Involved  in  Patient  Handling 


OES 


32302  Respiratory  therapists  84.730 

32305  Occupational  therapists  64,730 

32308  Physical  therapists  111.480 

323 1 1  Corrective  and  manual  arts  therapists  2.240 

32502  Registered  nurses  2.027.830 

32505  Licensed  practical  nurses       •      -  :     i  j  673.790 

32508  Emergency  medical  technicians          .  145.520 

32511  Physician  assistants  62.000 

66005  Medical  assistants  .    y  271.540 

66008  Nursing  aides,  orderlies,  and  attendants  _  1.258.130 

660 1 1  Home  heahh  aides  430.440 

66014  Psychiatric  aides  78.450 

:i60l  7  Physical  and  corrective  therapy  assistants  and  aides  76.590 

6602 1  Occupational  therapy  assistants  and  aides  20,350 

66023  Ambulance  drivers  and  attendants,  except  emergency  medical  technicians  1 7,030 


Total  ^  \.  ,  S^24.8S0 


Source:  BLS.  2000 
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Tabic  3-2  presents  the  distribution  of  employment  across  affected  SIC  industries  by 
occupation.  From  the  table,  approximately  70  percent  of  all  healthcare  workers  pKiieniialiy 
affected  by  the  proposed  ergonomics  regulation  are  employed  in  nursing  and  personal  care 
fecilities  (SIC  805)  and  hospitals  (SIC  806). 

3.2      Types  ofFatient  Handling  Tasks  and  Methods 

The  most  common  patient  handling  tasks  in  the  healthcare  workplace  include  the 
following: 

■  Lateral  patient  transfers  where  a  patient  is  moved  from  one  flat  surface,  i.e.,  a  bed 
to  another  flat  surface,  i.e.,  a  stretcher,  or  surgical  table, 

■  Upright  patient  transfers  where  a  patient  is  moved  from  bed  to  wheelchair, 
wheelchair  to  toilet,  bathtub  to  wheelchair,  or  chairlift  to  wheelchair,  and 

■  Repositioning  patients  in  bedAvheelchair. 

The  frequency  of  the  above  patient  handling  tasks  varies  with  the  healthcare  serring  (hospital 
department,  hospital  versus  nursing  home,  and  type  of  nursing  home)  and  work  shift.  For 
instance,  lateral  patient  transfers  are  more  common  at  hospitals.  They  are  also  much  more 
common  in  some  hospital  departments  (e.g.,  orthopedics,  radiology)  than  in  others  (e.g. 
obstetrics-gynecology).  Upright  transfers  and  patient  repositioning  constitute  the  majority  of 
patient  handling  tasks  at  both  hospitals  and  nursing  homes.  Furthermore,  there  are  fewer  patient 
transfers  during  night  shifts  than  during  day  shifts  (Garg  et  al,  1992).  Table  3-3  summarizes  the 
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Table  3-3 

Results  From  Studies  That  Report  Frequency  of  Patient  Handling  Tasks  in 
DifTerent  Healthcare  Setiinf s 


Data  Element 

Knibbe  and  Friele,  1996 

Gars  etaL,  1992 

LhletaL, 

Distribution  of  Lifts 

Freauencv  of  Lilts  oer  Shift  oer 

Healthcare  setting 

Home  health  care 

Nursing  home 

Medical  center 

Sample  size  fi.e^  number  of  healthcare 

353 

79 

S4 

workers  observed) 

Horizontal  transfer 

NO 

NO 

NO 

Upright  transfer 

2S 

Toilet  to  wheelchair 

6.8 

NO 

Wheelchair  to  toilet 

2.2% 

6.6 

NO 

Wheelchair  to  bed 

4.0 

NO 

Bed  to  wheelchair 

2 1 .6% 

5.2 

NO 

Bed  to  toilet  and  vice  ver^ 

7.8-/. 

NO 

NO 

Bathtub  to  wheelchair 

0.0 

NO 

Chairlift  to  wheelchair 

1.6 

NO 

Bathing  related  transfen 

17% 

NO 

NO 

(?aied  transfer 

NO 

NO 

Repositioning  patient 

3IJ% 

8.8 

NO 

Weighing  patient 

0.4 

NO 

Change  anends 

17.4 

NO 

Other 

17.9% 

46.6 

NO 

Total 

100% 

97.4 

2.S 

Source.  Knibbfc  and  Friele,  1996.  Carg  et  al..  1992.  and  Uhl  et  al..  1987 
NO  =  Not  observed 
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observed  frequency  of  patient  handling  tasks  in  different  healthcare  settings  reported  in  various 
studies.  Overall,  the  frequency  of  patient  handling  in  nursing  homes  is  much  higher  than  that  in 
hospitals. 

The  main  ergonomic  risk  factors  associated  with  patient  handling  include  force  and 
awkward  postures.  Repetition  is  not  generally  considered  a  major  risk  factor,  except  in  some 
isolated  situations  (Bragg,  1996). 

In  general,  patient  transfeixing  methods  can  be  classified  into  four  main  categories: 

■  Manual  lifting  methods  -  shoulder  lift,  through-arm  lift,  orthodox  lift,  drag  lift, 
axillary  hold,  etc., 

■  Use  of  assistive  devices  such  as  belts,  slings,  and  draw-sheets  to  lift  and  cany 
patients  -  walking  belt,  gait-belt,  lift  sheet,  etc., 

■  Transfer  surfaces  -  turntable,  roller,  trapeze,  slide  board,  inflatable  cushion,  etc., 
and 

■  Mechanically,  electrically,  or  hydraulically  powered  hoists  -  HoyerTx  Hfi,  Trans- 
Aid™,  Medi-LifterTM,  MoliftTM,  AmbuIiftTx,  etc.  (Garg  et  al,  1991). 

Many  studies  report  that  the  most  common  method  of  transferrbg  patients  is  manual  lifting  (Garg 
et  al.,  1991).  Although  patient  handling  devices  have  significantly  improved  over  the  years,  many 
hospital  staff  still  resist  using  them.  Some  of  the  issues  related  to  the  unpopularity  of  these  devices 
among  healthcare  personnel  include  (1)  the  time  involved  in  using  patient  transfer  devices,  (2)  the 
availability  of  devices  when  needed,  (3)  patient  concerns  about  dignity  and  comfort,  (4)  space 
restrictions,  and  (5)  the  additional  costs  of  new  equipment  (Owen  and  Fragala,  1999). 
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33      ErgODOmic  Hazards  and  Possible  Solutions  for  Various  Patient  Handling  Tasks 

This  section  describes  the  various  patient  handling  tasks  and  associated  risk  factors  in 
detail.  In  general,  a  combination  of  administrative  (i.e..  employee  training,  modified  work 
schedules,  eic.)  and  engineering  (i.e.,  lifting  devices,  transfer  surfaces,  etc.)  controls  are  required 
to  address  the  ergonomic  risk  factors  posed  by  various  patient  handling  tasks.  The  adminisuative 
controls  that  are  applicable  to  all  types  of  patient  handling  tasks  include  the  following: 

■  Use  of  modified  demand  schedules  to  more  adequately  handle  demand  times  (i.e., 
9:00  a.m.  to  5:00  p.m.  or  part-time,  2  to  4  hours  at  a.m.  or  p.m.  care  times), 

■  Use  of  lift  teams  to  perform  at  least  90  percent  of  all  patient  lifts. 

■  Frequent  rotation  of  lift  team  members  to  other  tasks  (i.e.,  every  2  hours)  -  except 
v^en  the  lifting  team  is  a  dedicated  one  that  is  specially  selected,  adequately 
equipped,  and  trained, 

■  Implementation  of  a  stretching  exercise  routine  at  beginning  of  each  shift  for  those 
who  will  be  extensively  handling  patients. 

■  Education  of  healthcare  staff  in  various  patient  handling  techniques,  including 
patient  transferring  and  lifting,  use  of  transfer  belts,  proper  adjtistment  of  bed  while 
providing  patient  care,  assessing  patient's  mental  and  physical  status  prior  to 
lifting, 

■  Conducting  of  periodic  audits  by  direct  observation  on  unit  to  ensure  proper 
patient  handling  techniques, 

■  .  •  Establishment  of  a  committee  with  nursing  director  and  front-line  employees  to 
•    address  concerns. 

■  Instruction  of  employees  in  avoiding  unnecessary  lifts  (i.e.,  bed  to  wheelchair  and 
then  to  a  shower  chair). 

■  Provision  of  training  in  proper  management  techniques  to  all  supervisors  and 
managers. 

■  Establishment  of  a  footwear  policy  (i.e.  no  sandals  or  tennis  shoes)  and 
recommendation  of  shoes  with  good  arch  and  ankle  support  (Bragg,  1 996). 
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In  addition  lo  the  above  adminisirative  controls,  patient  handling  tasks  may  also  require 
engineering  controls.  The  following  sections  present  potential  ergonomic  engineering  controls 
specific  to  each  patient  handling  task. 

33.1    Lateral  Patient  Transfer 

Task  Description:  A  lateral  transfer  involves  moving  a  patient  from  one  flat  surface  such 
as  a  bed  to  another  flat  surface  such  as  an  X-ray  or  surgical  table.  The  method  most  conunonly 
employed  in  laterally  transfening  patients  involves  the  use  of  a  draw  sheet  (Brigham,  1999  and 
Wilson,  1 999).  The  draw  sheet  method  consists  of  the  following  steps: 

■  A  sheet  is  folded  in  half  and  placed  under  the  patient  by  log-rolling  the  patient  to 
one  side  (When  there  are  no  draw  sheets  available,  a  fined  sheet  or  a  sanitary  pad 
is  used  as  a  substitute). 

■  Patient  is  then  rolled  to  the  opposite  side  and  the  draw  sheet  is  unfolded  by  pulling 
the  edge  out. 

■  The  draw  sheet  then  serves  as  a  kind  of  stretcher  and  the  sheet  with  the  patient  is 
pulled  from  one  lateral  surface  (e.g.  bed)  to  another  (e.g.  guraey)  to  make  the 
patient  transfer. 

Ergonomic  Rbk  Factors:  The  ergonomic  risk  factors  associated  with  lateral  patient 
transfer  using  the  draw  sheet  method  are  force  and  awkward  postures.  For  instance,  the  average 
peak  and  sustained  forces  required  in  transferring  a  207-pound  patient  are  137  and  84  pounds, 
respectively  (Brigham.  1999).  The  force  required  during  the  transfer  significantly  exceeds  the 
amount  that  can  safely  be  exened  by  the  majority  of  female  healthcare  workers. 

Possible  Solutions:  There  are  a  number  of  alternative  ergonomic  improvements  that 
would  alleviate  and/or  eliminate  the  ergonomic  risk  factors  associated  with  the  task.  These  include 
the  use  of  dedicated  lifting  teams,  transfer  surfaces  such  as  air  mattresses,  and  mechanical  assists. 
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■  The  liftmg  itam  approach  involves  using  staff  that  is  specially  selecTed  and 
adeqTjaleJy  trained  in  proper  Ufdng  icchniques  for  all  lifting  laslcs.  The  lining  team 
approach  is  designed  to  adirrss  those  variables  that  lead  to  back  injuries  in  nursing 
personnel,  i.e.,  uncoordinated  lifts,  improper  height'wcighi  match-ups,  and  fatigue 
(Chamcy  etai  1991). 

■  The  use  of  transfer  surfaces  such  as  an  air  mattress  significantly  reduces  the  peak 
and  sustained  forces  required  in  lateral  patient  transfers.  These  devices,  however, 
do  not  eliminate  the  ergonomic  hazard  posed  by  roJHng  the  patient  to  place  the 
device  underneath. 

■  FuJly  automated  mechanical  de\ices  such  as  On3S  can  completely  elirninate 
manual  handling  of  the  patient  by  the  attending  healthcare  worker. 


23^    Patient  Transfer  Befween  Bed  and  ^"heelchair 

Task  Description:  Patient  transfer  between  bed  and  wheeichair  is  referred  to  as  an  upright 
trzBisfiEr.  The  most  commonly  employed  method  in  transferring  patients  between  bed  and 
wbeclchair  is  the  m?ip'ial  lifting  technique  (Garg  el  al,  1991).  The  manual  lifting  technique 
inolves  assisting  or  lifting  the  patient  from  a  lying  to  a  sitting  position  on  the  side  of  the  bed.  The 
healthcare  workers  then  place  their  aim  under  the  patient's  axillae  and  lift  and  carry  the  pauent  to 
the  wheelchair. 

Ergonomic  Risk  Factors:  Force  and  awkward  postures.  Risk  factors  for  the  patient 
include  skin  tears,  dislocated  shoulders,  and  fractures  (if  dropped  during  transfer). 

Possible  Soluiions:  Various  ergonomic  imp.n^vements  to  the  task  include  the  use  of  lifting 
teams,  assistive  or  mechanical  devices  as  well  as  adjustable  beds. 

■  discussed  in  Section  3. 1 .  the  lifting  team  approach  (l.e.,  the  use  of  specially 

selected  and  adequaiely  trained  staff)  can  be  adopted  to  address  uncoordinated 
lifts,  improper  height  weight  match-ups,  and  fatigue  (Chamey  et  aL  1  991). 


44 


■  The  assistive  devices  that  can  be  used  to  reduce  the  awkward  postures  and  long 
reaches  include  gait  or  walking  belts.  Gait  belts  come  in  various  lengths  and  have 
adjustable  belt-like  loop  closure.  Gait  belts  do  not,  however,  have  any  handles. 
Walking  belts  arc  similar  to  gait  belts,  but  have  handles  on  each  side  and  a  velcro 
closure  with  quick-release  buckles  on  the  belt  that  is  fastened  around  the  patient 
These  devices  are  generally  used  in  two-person  lifts. 

■  A  sii'to-siand  device  with  a  motorized  electrical  lifting  mechanism  can  be  used 
with  patienis/residcnts  who  can  bear  some  weight.  For  non-weight  bearing 
patients/residents,  a  total  body  lift  is  often  employed. 

■  An  adjustable  bed  can  be  used  to  assist  the  healthcare  personnel  in  lifting  the 
patient  from  a  lying  position  to  sitting  on  the  side  of  the  bed  prior  to  the  transfer. 

■  Wheelchairs  that  recline,  changing  the  transfer  from  an  upright  to  a  lateral  one,  can 
be  used. 


3  J3    Patient  Transfer  Between  Toilet  and  Wheelchair 

Task  Description:  Patient  transfer  between  toilet  and  wheelchair  is  referred  as  an  upright 
'  transfer  and  usually  involves  the  following  steps: 


■  Push  the  wheelchair  to  the  door  of  the  lavatory. 

■  Remove  supports, 

■  Lift  footrests  on  wheelchair, 

■  .  •  Manually  lift  patient  up  from  wheelchair  using  an  under-the-axillae-  or  hug^lift  and 

push  wheelchair  out  of  way  at  the  same  time, 

■  Support  patient  weight  while,  if  appropriate,  pulling  pants  down  and 
undergarments  off, 

■  Cany  and  lower  the  patient  to  the  toilet, 

■  Pull  wheelchair  to  the  toilet, 

■  Lift  the  patient  to  a  standing  position. 
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■  Support  patient  weight  while  wiping  patient,  putting  clean  undergarments  on.  and 
pulling  pants  up,  or  placing  incontinence  garments  on. 

■  Cany  and  lift  patient  to  the  wheelchair,  and 

■  Put  footrests  of  wheelchair  down  (Garg  et  al,  1 992). 

Ergonomic  Risk  Factors:  Force  and  awkward  postures.  The  patient  transfer  task  requires 
considerable  static  exertion  and  stooping.  Risk  factors  for  the  patient  include  skin  tetirs,  dislocated 
shoulders,  and  fractures  (if  dropped  during  transfer). 

Possible  Solutions:  Portable  total  body  lifts  or  sit-to-stand  devices  are  generally 
recommended  for  this  task.  Often,  however,  space  limitations  in  bathrooms  do  not  allow  the  use 
of  such  mechanical  devices.  In  such  cases,  a  specially-designed  v^eelchair  with  an  aperture  for 
toileting  can  be  used,  thus  eliminating  the  transfer  task.  Additionally,  raised  toilet  seats  and  handle 
bars,  which  are  standard  in  most  healthcare  facilities,  are  recommended. 

3.4      Unit  Costs  of  Possible  Ergonomic  Solutions 

Table  3-4  outlines  the  various  ergonomic  control  measures  applicable  to  the  patient 
handling  tasks  discussed  in  Section  3  J.  The  table  also  includes  current  market  prices  for  these 
conuols  and  a  brief  discussion  of  current  use  panems. 
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•  Major  proponent  of  Ihe  lifting  team 
concept  is  Ihe  Mayo  Clinic.  The  lifting 
team  approach  tj  used  in  o  small 

poriion  01  neaiihcare  sellings  across  the 
nalion. 

•  Coinpen  nation  dollars  saved  due  to 
the  reduction  in  losl-time  accidents 
from  16  lo  1  amounts  to  JI3S,00 
(Chamcy  elal.  1991). 

•  Time  savings  (1  hour  per  unit  per 
shift)  for  nursing  personnel  is 
approximately  $70,000  computed  at  (1 
hr)  M  1 M  until)  x  (250  working  days)  x 
(J20  per  hour)  (Chamey  el  al.  1991). 
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Co$l  nol  eilimaled;  assumed  the 
incremental  cost  of  using  low- 
friction  bed  sheets  lo  be  minor 

f  ; 

1 

170,000  (Salary  cost  of  the  lifting 
team  assuming  2  orderlies  per  shift) 
(Chamey  et  al,  1991). 
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Assumes  10  minutes  lost  time  per  j 
day  per  employee  affected.  At 
S27.38  per  hour  (BLS,  2000),  the 
cost  is  S4.56  per  worker  per  day. 
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Low  friction  bed  sheets  for  patieiiU  with  little 
or  no  ability  lo  assist  the  healthcare  worker  . 

i! 
t-j 

Lifting  team  -  Ihe  concepl  is  a  method 
designed  to  eliminate  (1)  uncoordinated  lifts, 
(2)  unprotected  personnel  who  lift,  (3) 

height/weight  differential,  (4)  nurses  lifting 
with  fatigue,  (5)  nurses  lifting  with  nurses 
who  have  just  recovered  from  a  back-releted 
injury,  and  (6)  undcr-lrBined  or  non-trained 
nurses  who  lift  (Chamey  et  al.  1991), 

Use  modified  demand  Khedules  lo  more 
adequately  handle  demand  times  (J.e.,  9:00 
a.m.  to  5.00  p.m.  or  parl-linte,  2  lo  4  hours  al 
a.m.  or  p.m.  care  times) 

Rotate  lift  team  members  frequently  lo  other 
tasks  (i.e.,  every  2  hours) 
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Employer  miglil  (ram  employees  lo 
warm  up  amidsi  other  acliviiies  or  on 
Iheir  own,  al  no  cost  lo  employer. 

In  general,  this  can  be  covered  under 
the  general  training  of  healthcare 
personnel  In  various  patient  handling 
lechniques. 
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Assumed  io  require  S  minutes  per 
worker  per  shift.  Per-worker  cost 
earning  en  average  of  $27.38  per 
hour  (BLS.  2000)  Is  $2.28  per  day. 

Allow  3  hours  per  year  per 
healthcare  personnel  (allows  for 
initial  2  hours  of  training  and  1 
hour  for  retraining)  at  $27.38  per 
hour  (BLS,  2000).  , 

Assumes  i  houra  per  year  by 
nursing  director  at  $27.38  per  hour 
(BLS.  2000)  to  conduct  a  walk- 
through audit. 

Cost  not  estimated. 

Allow  1  hour  per  year  per 
healthcare  personnel  at  $27.38  per  i 
hour  (BLS.  2000).  1 
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Educale  heallhcnre  slafTin  various  palicnt 
handlnig  techniques,  including  patient 
IrRnsferring  and  tilling,  use  oftronsfcr  bells, 
proper  adjusinicnl  of  bed  while  providing 
patient  care,  assessing  patient's  menial  and 
physical  status  prior  lo  every  lin 

Conduct  periodic  audits  by  direct  observation 
on  unit  lo  ensure  proper  patient  handling 
techniques 

Establish  a  coinniitlee  with  nursing  director 
and  front-line  employees  to  address  concerns 

Instruct  employees  lo  avoid  unnecessary  lifts 
(i.e..  bed  lo  wheelchair  and  ihen  lo  a  shower 
chair) 

Provide  training  in  proper  management 
lechniques  lo  all  supervisors  and  managers 
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Senator  Wellstone.  Let  me  ask  a  Senator  Enzi  type  of  question 
now.  If  the  savings  that  have  been  implemented  when  nursing 
homes  implement  ergonomics  programs  have  been  so  successful 
and  so  great,  why  aren't  more  nursing  homes  implementing  these 
programs  voluntarily? 

Mr.  Jeffress.  And  I  do  not  think  nursing  homes  are  different 
from  the  rest  of  American  industry  in  this  issue.  Ergonomics  pro- 
grams are  making  sense.  People  are  beginning  to  realize  that  they 
are  effective  and  that  they  will  save  money.  As  more  people  hear 
about  it,  we  believe  that  more  will  be  introduced. 

If  you  look  at  the  dates  on  the  chart  of  the  programs  that  people 
have  put  in  place,  you  will  find  that  more  recently,  there  are  more 
people.  So  the  knowledge  is  spreading  that  these  programs  make 
a  difference. 

There  are  still  many  people  amongst  us,  however,  who  have  a 
difficult  time  seeing  that  the  investment  today  is  going  to  pay  off 
a  year  or  2  years  down  the  road.  So  much  of  the  focus  seems  to 
be  on  next  quarter's  earnings;  getting  people  to  recognize  that  this 
year's  investment  is  a  good  investment  for  the  next  year  or  for  the 
future  is  sometimes  a  hurdle  that  people  have  a  hard  time  adjust- 
ing to. 

Another  thing  is  that  a  lot  of  people,  including  some  employers, 
just  consider  getting  hurt  as  a  cost  of  doing  business;  they  never 
thought  there  was  a  need  to  prevent  employee  injuries. 

So  there  are  people  out  there  who  remain  to  be  convinced.  But 
it  is  occurring,  and  it  is  occurring  at  an  increasing  pace,  but  there 
is  still  work  to  be  done. 

Senator  Wellstone.  In  your  study  of  those  facilities  that  may 
have  started  their  ergonomics  programs  reluctantly,  have  you 
found  any  hospitals  or  health  care  facilities  that  now  regret  the  in- 
vestment they  made  in  implementing  such  programs? 

Mr.  Jeffress.  No,  sir,  and  that  has  been  one  of  the  joys — as  we 
have  talked  to  people  about  implementing  programs,  even  those 
who  were  brought  to  the  table  kicking  and  screaming,  after  a  year 
or  two  of  experience  with  the  programs,  they  are  uniformly  en- 
dorsed as  a  helpful  and  profitable  investment. 

Senator  Wellstone.  Ms.  Weinstein,  I  want  to  focus  on  some- 
thing I  said  in  my  opening  statement  that  you  talked  about,  which 
is  not  the  inverse  correlation  but  I  think  strong  positive  correlation 
between  worker  safety,  worker  morale,  not  having  the  turnover, 
and  the  actual  quality  of  care. 

Can  you  spell  out  for  me  what  you  see  as  the  relationship  be- 
tween worker  safety,  reduced  turnover,  and  the  quality  of  patient 
care? 

Ms.  Weinstein.  We  believe  that  the  OSHA  rule  really  does  lay 
a  foundation  to  provide  a  safe  working  environment  for  employers, 
and  that  will  translate  to  a  safe  and  a  quality  care  environment  for 
patients. 

We  believe  that  worker  safety  and  patient  safety  go  hand-in- 
glove.  And  to  the  extent  that  employers  start  an  ergonomics  pro- 
gram, and  there  are  long-term  savings  realized,  we  believe  that 
those  dollars  can  actually  be  turned  around  into  patient  care  dol- 
lars. 
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Senator  Wellstone.  This  goes  right  into  my  second  and  last 
question  for  you.  There  is  one  question  about  which  there  is  no  dis- 
agreement, I  think,  in  todays  hearing,  and  that  is  the  fragile  finan- 
cial condition  of  the  long-term  health  care  industry.  I  think  you 
have  said  it,  but  I  want  to  hear  your  analysis  of  this  again,  rep- 
resenting HCFA.  How  do  you  see  the  implementation  of  this  pro- 
posed rule  affecting  the  condition  of  the  long-term  health  care  in- 
dustry both  in  the  short  run  and  in  the  long  run? 

Ms.  Weinstein.  Thank  you.  That  is  an  excellent  question. 

We  actually  beUeve  that  the  implementation  of  the  OSHA 
ergonomics  rule  will  not  have  any  impact  on  the  long-term  finan- 
cial health.  We  believe  that  there  is  no  cost  to  the  nursing  home 
industry.  We  beUeve  that  by  instituting  ergonomics  programs,  fa- 
cilities will  realize  savings,  and  that  the  extent  that  the  nursing 
home  payment  rates  were  developed  based  on  actual  costs  from 
1995,  including  workers'  compensation  costs  and  labor  costs,  costs 
of  complying  with  other  rules  including  the  ADA,  we  believe  that 
the  Medicare  dollars  are  sufficient  to  cover  implementing  OSHA's 
ergonomics  standards. 

Senator  Wellstone.  I  shoiild  know  this,  and  maybe  this  is  aside 
from  what  we  have  been  focusing  on,  but  with  regard  to  assisted 
care  for  people  at  home,  will  this  standard  also  cover  home  health 
care  workers? 

Mr.  Jeffress.  The  standard  is  proposed  to  cover  general  indus- 
try, which  would  include  all  employers.  It  is  clear,  and  OSHA  has 
a  very  clear  statement  on  this,  that  where  the  employer  does  not 
control  the  environment  in  which  the  person  works,  the  employer 
cannot  be  held  accountable  for  it.  So  the  employer  cannot  be  held 
accountable  for  the  home  that  someone  goes  into.  At  the  same  time, 
if  a  home  health  care  employer  has  a  high  rate  of  MSDs  amongst 
its  nurses  who  go  into  these  homes,  we  would  expect  that  they 
would  look  at  what  can  they  do — can  they  get  transfer  boards;  can 
they  use  air  mattresses;  are  there  portable  lifts.  So  we  would  ask 
them  to  look  at  those  issues. 

Senator  WELLSTONE.  Because  it  occurs  to  me,  Senator  Enzi  and 
I  am  not  sure  we  have  any  disagreement  on  this — again  going  back 
to  my  own  experience  with  my  mother  and  father,  I  hope  there  will 
come  a  day  when  the  stream  of  funding  and  whatever  resources  we 
have  to  help  people  will  enable  them  to  stay  at  home  as  long  as 
possible,  with  dignity,  as  opposed  to  being  in  a  nursing  home.  To 
the  extent  we  do  more  than  that — and  I  think  we  will  do  more  of 
that — I  think  it  would  be  important  that  we  rsiise  the  same  kinds 
of  issues. 

Finally,  the  one  thing  that  I  do  not  understand — and  I  should 
xmderstand  this,  or  somebody  should  be  able  to  explain  it  to  me — 
if  you  look  at  the  economics,  you  have  this  situation  where  it  al- 
most seems  to  be  lose-lose.  First  of  all — and  I  am  just  talking  about 
long-term  care — elderly  people  live  in  fear  of  losing  it  all.  They  can- 
not afford  these  catsistrophic  expenses.  And  basically,  our  country, 
j  which  I  love  dearly,  is  one  of  the  few  advanced  economies  in  the 
I  world  where  you  have  to  go  to  the  poorhouse  to  become  eligible  for 
Medicaid.  You  lose  everything. 

When  my  dad  fell  and  broke  his  hip,  which  is  common  with  Par- 
kinson's disease,  it  was  the  beginning  of  the  end  for  him  to  have 
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to  go  into  a  home.  When  they  wanted  to  operate  at  the  University 
of  Minnesota — they  could  not  operate  in  Northfield,  the  small  town 
where  we  lived,  because  they  did  not  know  if  he  could  get  through 
the  surgery — his  speech  was  slurred  by  the  Parkinson's  disease, 
and  all  the  doctors  were  around  him,  and  right  before  surgery,  he 
said,  "Give  me  a  pill.  This  is  vanity  money."  And  they  did  not  un- 
derstand him  because  his  speech  was  slurred. 

They  asked  me  what  he  said,  and  I  said,  "I  do  not  know  that  we 
need  to  go  over  it,"  and  they  said,  **No — we  want  to  know."  And  I 
said  what  he  is  saying  is  that  he  has  these  grandchildren,  and 
what  little  he  has,  he  wants  to  go  for  their  college.  He  feels  like 
everything  is  going  to  be  lost  now,  so  he  wants  to  end  it. 

So  people  cannot  afford  these  catastrophic  expenses.  They  are 
terrified.  The  facilities  are  not  making  it  economically;  they  are 
having  a  difficult  time.  The  people  who  do  the  work  make  miser- 
ably low  wages  under  not  very  good  conditions.  I  just  do  not  under- 
stand this.  I  just  do  not.  Well,  I  will  not  get  on  a  soapbox.  Or, 
maybe  I  was,  but  I  am  off  of  it  now. 

I  thank  the  two  of  you. 

Senator  Enzi.  The  accountant  in  me  forces  me  to  ask  a  couple 
more  questions.  I  was  being  facetious  mentioning  this  as  a  "profit 
center."  I  base  that  purely  on  the  record  of  OSHA.  There  is  no  pro- 
jection that  there  will  be  no  cost  and  in  fact  a  profit.  You  project 
a  cost,  particularly  a  first-year  cost  and  an  overall  cost,  and  from 
your  testimony  and  from  your  answer  earlier,  I  got  the  impression 
that  the  reason  why  you  vary  from  the  other  estimates  on  it  is  be- 
cause you  have  subtracted  out  the  savings. 

Mr.  Jeffress.  Senator,  these  are  very  real  costs,  and  I  do  not 
deem  to  belittle  them  at  all.  We  are  talking  about  millions  or  bil- 
lions of  dollars  of  costs  to  the  American  economy. 

Senator  Enzi.  I  am  even  willing  to  utilize  your  figures  at  this  mo- 
ment. 

Mr.  Jeffress.  And  I  am  willing  to  utilize  the  industry's  figures 
at  this  moment,  the  $3  billion  cost  for  that  section  of  the  industry. 
They  are  very  real  costs.  But  if  you  look  at  the  industry  projections, 
the  industry  mentions  nothing  about  benefits. 

The  difference  between  us  and  the  industry  is  not  that  we  sub- 
tract out  benefits.  In  fact,  the  benefits  will  be  more  even  than  the 
industry  costs  that  are  projected.  That  is  what  we  believe. 

When  I  talk  about  costs,  there  are  very  real  costs.  There  is  $1 
billion  or  more  in  costs  to  this  industry.  But  there  will  be  $2  billion 
in  savings  to  this  industry  based  on  our  estimates.  So  it  is  not  that 
there  are  not  real  costs.  There  are  costs.  They  do  have  to  be  in- 
vested in  up  front.  You  have  to  invest  in  the  program  now,  and  you 
will  see  the  savings  a  year  or  2  years  later  as  a  result  of  reduced 
injuries. 

Senator  Enzi.  Thank  you. 

Ms.  Weinstein,  you  said  that  this  would  not  have  an  effect  on  the 
costs,  but  there  is  this  up-front  cost  that  Assistant  Secretary 
Jeffress  just  mentioned.  How  do  the  health  care  places  keep  from 
going  out  of  business  during  this  one-  or  two-year  gap  before  they 
recognize  the  benefits  from  it?  Did  you  coordinate  that?  There  is  a 
Medicare  gap. 
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Ms.  Weinstein.  That  is  a  very  good  question.  Actually,  it  should 
be  noted  that  the  caps  are  adjusted  on  an  annual  basis,  and  the 
adjustment  is  based  on  the  market  basket  of  goods  and  services  for 
the  nursing  homes  and  reflects  changes  such  as  labor  costs,  such 
as  the  costs  of  meeting  the  OSHA  ergonomics  standard. 

And  yes,  there  will  probably  be  an  initial  investment  cost,  but 
there  are  no  studies  that  show  that  there  will  be  a  net  cost  overall. 
Actually,  the  studies  show  that  there  will  be  savings  long-term, 
and  that  is  related  to  savings  from  workers'  compensation  costs, 
absenteeism  from  work,  having  people  who  are  on  restricted  work 
duty,  such  as  pregnant  people,  being  able  to  stay  on  the  job  for 
longer  periods  of  time. 

Senator  Enzi.  Well,  I  do  appreciate  your  guarantee  that  there 
will  be  a  readjustment  in  time,  that  it  will  not  put  more  of  our 
nursing  homes  out  of  business,  because  they  are  a  very  necessary 
part  of  our  atmosphere  in  Wyoming.  In  fact,  my  mother  fell  down 
2  weeks  ago  and  broke  her  leg  and  is  getting  therapy  at  one  of 
them  now,  so  she  is  very  concerned  about  us  putting  everybody 
who  is  in  essential  health  care  out  of  business. 

I  want  to  thank  the  panel  again  for  being  here  and  for  answering 
our  questions.  We  may  have  a  few  additional  questions  that  we 
would  appreciate  your  answers  to  later. 

I  just  got  word  that  Senator  Hutchinson  is  on  his  way.  He  has 
been  speaking  on  the  floor  and  will  be  here  in  just  a  moment. 

While  we  are  waiting  for  Senator  Hutchinson,  I  do  have  an  addi- 
tional question.  Through  all  of  this  effort  on  ergonomics,  does 
OSHA  have  a  list  of  the  most  common  MSD  causes  and  their  rel- 
ative frequency  and  the  suggested  solution  for  each  of  those?  I 
know  that  is  not  the  way  the  rule  is  written,  but  I  am  interested 
in  that. 

Mr.  Jeffress.  Clearly,  in  the  health  care  industry,  back  injuries 
are  the  most  significant  and  the  most  common  type  of  injury,  and 
they  are  the  most  costly  injury  as  well.  And  the  most  common 
cause  of  those  back  injuries  is  lifting  patients.  So  I  think  that  this 
hearing  is  very  much  focused  on  exactly  what  the  single  biggest 
cost  and  single  biggest  injury  and  illness  cause  is  in  the  health  care 
industry. 

The  response  to  that  and  the  programs  that  have  been  put  in 
place  generally  in  the  health  care  industry  to  address  that  include 
lifting  devices  as  a  primary  way  of  reducing  stress  on  the  back  that 
results  in  injury.  So  the  lifting  devices  are  the  best  solution. 

Now,  when  I  say  "lifting  devices,"  there  is  a  big  variety  of  de- 
vices. Some  simply  assist,  some  actually  do  the  lifts,  some  are  port- 
able, some  are  ceiling-installed.  So  it  is  a  wide  variety,  and  there 
is  no  one  device  that  I  would  say  is  the  solution,  but  in  fact  empha- 
sizing ways  of  reducing  stress  on  the  backs  of  the  nursing  aides 
and  nurses  who  do  lifting  is  the  single  most  important  thing  that 
someone  in  the  health  care  industry  can  do  to  control  their  work- 
ers' compensation  costs. 

Senator  Enzi.  So  you  are  saying  that  a  facility  would  have  to 
have  a  variety  of  lifts  to  handle  the  variety  of  patients  that  they 
have? 

Mr.  Jeffress.  Yes,  sir.  I  am  satisfied,  and  I  am  sure  you  will 
hear  from  others  on  the  second  panel  that  different  patients  will 
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require  different  kinds  of  assists.  Some  are  more  mobile  than  oth- 
ers. And  the  configuration  of  existing  nursing  homes  will  affect 
what  lifts  might  work  in  which  homes.  The  population  will  make 
a  difference,  whether  they  are  mobile  or  not.  So  it  has  to  be  tai- 
lored to  the  individual  workplace. 

Senator  Enzi.  My  original  question,  though,  was  whether  you 
had  a  list  of  these  common  MSD  causes  and  their  frequency  as  well 
as  the  solutions.  Could  I  get  that  from  OSHA? 

Mr.  Jeffress.  Yes,  I  can  provide  that  to  you.  In  the  "Health  Ef- 
fects" section  of  our  ergonomics  rulemaking,  we  do  have  a  list  of 
the  health  effects;  we  have  a  list  of  common  MSDs.  As  a  matter 
of  fact,  in  the  rule  itself,  we  identify  some  of  those  common  MSDs, 
and  we  can  provide  you  the  information  we  have  on  that. 

Senator  Enzi.  Thank  you.  I  appreciate  that. 

[See  64  Fed.  Reg.,  pp.  65865-65926,  Nov.  23,  1999.] 

Senator  Enzi.  Reflecting  back  on  some  of  the  material  that  ac- 
companies the  proposed  rule,  I  think  the  second-year  savings  in 
ergonomics  accidents  would  be  about  a  7  percent  reduction,  and  it 
works  its  way  up  to  about  23  percent,  I  think,  over  the  10-year  pe- 
riod? 

Mr.  Jeffress.  I  am  sorry,  I  did  not  follow  that  fiilly.  Where  did 
the  7  percent  come  from? 

Senator  Enzi.  A  chart  that  you  have  provided  for  reductions  in 
ergonomics  that  is  part  of  the  testimony  on  the  ergonomics  rule. 

Mr.  Jeffress.  I  will  probably  need  to  look  at  the  specific  chart. 
I  have  a  lot  of  charts  in  that  rule.  I  would  like  to  look  at  it  before 
I  respond.  And  the  Association  just  handed  me  something.  Senator, 
that  I  would  refer  you  to  in  terms  of  the  characteristics  of  MSDs 
based  on  the  Bureau  of  Labor  Statistics'  work.  There  is  a  table  that 
shows  the  type  of  MSDs,  the  types  of  injuries  and  illnesses  that  are 
occurring,  and  they  go  down  by  causes,  strains,  sprains,  bruises, 
contusions,  cuts,  and  lacerations.  So  that  kind  of  information  is 
available.  There  is  also  more  detail  in  our  rulemaking,  but  we  will 
get  you  that  information. 

[See  64  Fed.  Reg.,  pp.  65985-66054,  Nov.  23,  1999.] 

Senator  Enzi.  Since  Senator  Hutchinson  is  not  here,  we  will  now 
proceed  to  the  next  panel,  and  again,  thank  you  very  much  for 
being  here. 

Mr.  Jeffress.  Thank  you  very  much. 

Ms.  Weinstein.  Thank  you  very  much. 

Senator  Enzi.  As  the  members  of  the  second  panel  are  taking 
their  seats,  I  will  introduce  them. 

Dr.  Charles  Roadman,  II  is  president  and  CEO  of  the  American 
Health  Care  Association,  representing  approximately  12,000  nurs- 
ing care  facilities.  He  has  accumulated  more  than  30  years  of  expe- 
rience in  the  health  care  field  since  earning  his  medical  degree 
from  Emery  University  in  Atlanta.  Prior  to  joining  the  American 
Health  Care  Association,  Dr.  Roadman  served  as  the  Surgeon  Gen- 
eral of  the  U.S.  Air  Force. 

Senator  Wellstone.  Also  joining  us  is  Karen  Worthington,  who 
is  a  senior  occupational  health  and  safety  specialist  for  the  Amer- 
ican Nurses  Association.  Ms.  Worthington  is  a  registered  nurse  and 
a  certified  occupational  health  nurse  specialist. 

Thank  you  very  much  for  joining  us. 
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Senator  Enzi.  Our  third  panelist,  Mr.  Steven  Monroe,  has  been 
administrator  of  the  Poplar  Living  Center  in  Casper,  WY.  He  has 
done  that  for  the  last  7  years,  and  prior  to  coming  to  Casper,  he 
served  for  17  years  as  an  administrator  in  Sterling,  CO  and  in 
Pennsylvania.  So,  welcome,  my  friend  from  Wyoming. 

Senator  Wellstone.  And  Dr.  Roadman  is  my  high  school  buddy. 

Dr.  Roadman.  Forty  years  ago,  who  would  have  thought  we 
would  be  here? 

Senator  Wellstone.  Forty  years  ago?  Forget  it.  [Laughter.] 

Senator  Enzl  I  am  sure  that  in  light  of  that,  you  will  place  spe- 
cial credibility  on  Dr.  Roadman's  testimony. 

Dr.  Roadman,  please  proceed. 

STATEMENTS  OF  DR.  CHARLES  ROADMAN,  H,  PRESmENT  AND 
CHIEF  EXECUTIVE  OFFICER,  AMERICAN  HEALTH  CARE  AS- 
SOCIATION, WASHINGTON,  DC;  KAREN  A.  WORTHINGTON, 
SENIOR  OCCUPATIONAL  HEALTH  AND  SAFETY  SPECIALIST, 
AMERICAN  NURSES  ASSOCIATION,  WASHINGTON,  DC;  AND 
STEVEN  MONROE,  ADMINISTRATOR,  POPLAR  LIVING  CEN- 
TER, CASPER,  WY 

Dr.  Roadman.  Good  morning,  Senator  Enzi,  Senator  Wellstone. 
I  really  appreciate  being  able  to  come  here  today. 

Let  me  start  by  saying  that  as  I  have  listened  to  the  first  panel 
and  the  set  of  questions,  I  am  concerned  just  as  Senator  Wellstone 
is  on  how  the  question  is  being  framed,  because  as  a  physician,  let 
me  tell  you  that  I  am  in  no  way  against  ergonomics,  and  I  believe 
that  ergonomics  pays,  and  I  believe  that  it  is  aimed  at  taking  care 
of  the  safety  of  both  our  patients  and  the  people  who  are  on  the 
front  liens. 

I  am  against  unfunded  mandates.  I  am  against  regulatory  re- 
quirements which  I  believe  refocus  systems  from  patient  care  to 
compliance  with  complex  regulations.  I  am  against  adding  in- 
creased administrative  costs  to  a  system  that  is  already,  quite 
frankly,  beginning  to  work  and  work  well,  as  Secretary  Jeffress 
pointed  out. 

As  a  matter  of  fact,  since  1993,  sprains  and  strains  have  de- 
creased by  17  percent,  and  Senator  Enzi,  as  you  point  out,  that  is 
without  a  rule.  Injuries  to  nurses'  aides  and  orderlies  has  de- 
creased 12  percent  from  1973  through  1997,  and  that  is  without  a 
rule. 

The  list  of  the  health  care  industry  beginning  to  take  part  in 
ergonomics,  recognizing  that  it  is  in  fact  good  for  our  staff,  good  for 
our  patients,  is  I  think  laudatory. 

I  am  also  against  regulatory  tampering  in  an  area  that  is  already 
working,  and  I  believe  that  we  do  not  need  a  rule  to  do  that.  We 
1     fully  support  ergonomics,  but  not  the  stsmdard  as  proposed.  I  think 
<     there  is  a  necessity  to  demonstrate  the  need  for  this  rule  in  addi- 
tion to  the  work  that  is  already  going  on.  I  think  there  are  poten- 
,     tial  conflicts,  the  first  panel  notwithstanding,  between  rules  pro- 
1    mulgated  by  regulatory  agencies  and  the  fact  that  we  are  caught 
!     in  the  middle  of  it.  I  believe  that  we  have  voluntary  efforts  already 
underway  which,  as  I  said,  are  making  a  great  deal  of  progress. 
And  I  believe  that  the  cost  of  these  facilities — I  think  the  argument 
of  this  being  a  cost  center  or  a  profit  center  is  really  a  fascinating 


58 


one,  because  as  we  look  at  the  cost  projections,  in  fact,  OSHA 
grossly  underestimates  the  cost,  and  in  fact  we  never  get  to  a  point 
where  in  fact  we  are  making  money,  Senator  Enzi.  The  fact  of  the 
matter  is  that  the  savings  from  reduction  in  injuries  covers  about 
one-third  of  the  program,  so  two-thirds  of  the  program  will  be 
eaten,  if  you  will,  by  the  system. 

What  I  am  really  sajdng  is  that  this  stuff  is  already  going  on.  We 
are  already  making  progress.  We  are  in  the  high  double-digit 
progress  toward  reduction  in  injuries.  We  are  looking  at  outcomes, 
I  believe,  and  not  the  process  approach  that  is  so  often  done  in  reg- 
ulatory systems,  and  I  think  Secretary  Jeffress  well-documented 
that. 

As  we  look  at  where  we  need  to  go  with  this,  we  have  been  work- 
ing with  OSHA  since  1993  in  a  very  cooperative  mode.  As  a  matter 
of  fact,  we  have  been  working  with  them  and  put  into  our  training 
programs  "How  to  be  a  CNA,"  which  is  the  training  program  that 
is  used  with  our  nursing  assistants,  how  to  ergonomically  approach 
their  job,  and  that  has  contributed  to  decreased  injuries. 

To  date,  all  of  these  have  been  voluntary.  We  believe  the 
ergonomics  program  will  have  a  chilling  effect  on  that,  because  it 
will  begin  to  divert  money  away  from  the  voluntary  efforts  that  are 
underway  and  successful  and  will  begin,  then,  focusing,  as  I  said 
before,  on  compliance  and  regulations. 

I  believe  that  in  fact  there  is  a  quality  of  life  conflict  between 
what  the  OSHA  standard  says  and  what  HCFA  says,  and  I  do  not 
believe  that  this  was  coordinated  well  among  all  the  agencies. 

We  have  talked  about  the  voluntary  efforts,  and  with  time,  I 
agree  one  more  time  with  Secretary  Jeffress  that  absolutely,  the 
educational  programs  are  the  key  programs  that  are  going  to  be 
successful,  and  we  are  involved  in  that  full-time. 

I  want  to  emphasize  that  if  OSHA's  programmed  ergonomics 
standard  is  implemented,  resources  will  be  shifted  from  programs 
that  are  currently  benefiting  our  residents,  our  caregivers,  and  our 
staff,  and  they  will  focus  more  on  a  regulatory  approach. 

I  do  not  think  that  we  can  discuss  this  issue  in  a  health  care  pro- 
fession of  long-term  care  that  is  11  percent  in  bankruptcy  without 
starting  to  talk  a  little  bit  about  the  economics,  because  I  think  the 
economics  play  a  huge  role,  particularly  if  we  say  that  only  one- 
third  of  this  program  is  regleaned  back  from  the  expenses. 

I  see  the  long-term  care  profession  in  a  box  that  we  just  cannot 
get  out  of.  Medicaid  and  Medicare  pay  for  medicsd  care  for  76  per- 
cent of  our  patients.  That  has  no  wiggle  room,  because  in  fact,  an 
ergonomics  program  is  not  included  in  that. 

Let  me  tell  you  about  the  1995  baseline,  because  that  was  an 
issue  that  was  brought  up  by  the  first  panel.  In  1995,  which  is  the 
baseline  that  is  used  for  the  acuity  and  the  distribution  of  patients, 
there  are  some  fundamental  flaws  in  that  in  that  the  intensity, 
acuity,  cost  of  technology  as  well  as  labor  is  not  increasing  with  the 
costs  that  our  industry  has.  The  industry  has  increased  from  1995 
to  the  current  by  cost  28.7  percent.  It  has  been  recognized  by 
HCFA  at  the  8  percent  level. 

In  the  business  I  used  to  be  in,  which  was  flying,  I  call  that 
"level  flight  with  rising  terrain."  It  is  not  a  question  of  whether  we 
are  going  to  hit  the  ground,  it  is  a  question  of  when  we  are  going 
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to  hit  the  ground.  And  as  we  add  more  unfunded  mandates  on  top 
of  more  unfunded  mandates,  in  fact,  we  put  the  fragile  industry, 
as  Senator  Wellstone  describes  it,  in  a  much  more  fragile  and  much 
more  precarious  position.  So  I  believe  that  we  are  in  a  box  that  we 
cannot  get  out  of  and  we  keep  getting  pounded  by  the  regulatory 
system. 

As  OSHA  has  projected  the  first-year  costs  at  about  $600,000, 
our  projection  of  those  costs  is  $1.2  billion.  Our  10-year  cost  is  $6.5 
billion.  As  we  look  at  BBRA-99,  $2.7  biUion  was  added.  HCFA  is 
spending  $3.5  billion  less  than  in  1998.  So  we  are  in  a  downward 
spiral.  I  believe  that  without  a  regulation,  we  are  already  doing  the 
intent  of  what  we  want.  From  1993  to  1997,  with  a  20  percent  re- 
duction in  injuries,  as  you  pointed  out  with  the  Secretary,  his 
charts  do  not  show  a  steeper  slope  than  that  even  with  the  rule. 
So  I  think  we  are  getting  done  what  needs  to  be  done. 

Finally,  Senator  Wellstone,  you  asked  if  somebody  would  explain 
it  to  you.  As  you  will  remember  from  our  high  school  days,  I  am 
not  real  smart,  but  I  come  to  long-term  care  from  a  career  in  the 
military,  and  I  am  learning  this  as  fast  as  I  can.  We  begin  with 
a  nation  that  has  no  long-term  care  strategy,  that  put  your  parents 
and  my  father,  who  died  in  January,  into  exactly  the  same  position 
of  a  Medicare  system  that  only  covers  100  days  but  has  a  high  use 
rate  after  20;  a  Medicaid  system  that  requires  them  to  spend  down 
to  poverty.  We  do  not  have  a  long-term  care  strategy. 

So  as  we  start  as  a  profession  to  try  to  take  care  of  this  problem, 
which  by  the  way  today  is  much  less  serious  than  it  is  going  to  be 
in  2011  and  2012,  as  the  demographic  bulge  begins  to  swell  into 
this  set  of  entitlement  programs,  we  have  got  to  find  a  way  to 
switch  from  a  welfare  system  to  a  long-term  care  insurance  pro- 
gram where  in  fact  people  have  choices,  where  in  fact  it  is  not 
ftinded  on  a  fixed  rate,  in  my  view,  by  a  3,000-mile  screwdriver  out 
of  an  agency  in  Washington,  DC,  but  really  meets  the  cost  of  care 
and  allows  people  to  provide  the  services  that  are  expected  and  re- 
ceive a  reasonable  wage  while  doing  that. 

I  believe  this  is  an  unfunded  mandate.  I  believe  it  is  tampering 
by  an  agency.  I  believe  that  it  is  unnecessary  because  we  are  al- 
ready doing  what  the  desire  of  our  society  is.  I  think  it  is  unneces- 
sary. 

Thank  you. 

Senator  Enzi.  Thank  you. 

[The  prepared  statement  of  Dr.  Roadman  follows:] 

Prepared  Statement  of  Charles  H.  Roadman  II,  M.D. 

Good  morning,  Senator  Enzi  and  members  of  the  Subcommittee.  My  name  is  Dr. 
Charles  Roadman,  and  I  am  the  President  and  CEO  of  the  American  Health  Care 
Association.  I  am  here  today  representing  the  American  Health  Care  Association — 
a  federation  of  affiliated  state  associations  representing  more  than  12,000  nonprofit 
and  for  profit  nursing  facilities,  assisted  living,  residential  care,  intermediate  care 
for  the  mentally  retarded  and  subacute  care  providers.  AHCA's  member  facilities 
employ  more  than  1.2  million  workers,  the  majority  of  whom  are  firont  line  care- 
givers and  together  we  care  for  about  1  million  of  our  countr/s  disabled  and  elderly. 

I  would  like  to  thank  you,  Senator  Enzi  for  this  opportunity  to  come  before  your 
subcommittee  and  discuss  this  issue  which  is  very  important  to  our  providers  and 
our  patients.  Oiu-  providers  recognize  the  importance  of  protecting  workers  fi*om  in- 
curring or  exacerbating  pre-existing  musculoskeletal  disorders  (MSDs).  Long  term 
care  providers  care  deeply  about  the  health  and  welfare  of  their  employees  and  we 


60 

appreciate  the  forum  to  discuss  our  concerns  about  how  this  standard  will  affect  our 
employees  and  our  patients. 

It  is  our  view  that  OSHA's  current  ergonomic  proposal  contains  requirements  that 
not  only  would  have  a  significant  impact  on  long  term  care  employers  and  employ- 
ees, but  also  would  have  serious  and  adverse  implications  for  the  patients  for  whom 
we  care.  While  AHCA  fully  supports  safe  work  environments  for  all  health  care 
workers,  the  Association  simply  cannot  support  OSHA's  ergonomic  standard  as  pro- 
posed. 

I  want  to  make  several  points  today  about  the  ergonomic  standard  in  these  areas: 

•  The  necessity  to  demonstrate  need  for  the  proposed  ergonomic  standard  in  long 
term  care  facilities; 

•  The  potential  conflict  of  the  standard  with  other  federal  regulations; 

•  Voluntary  efforts  oxir  providers  have  underway  now; 

•  The  cost  of  the  standard  to  facilities. 

I  beheve  we  can  all  agree  that  any  new  rule  ought  to  be  based  on  demonstrated 
need.  The  fact  of  the  matter  is  that  the  incidences  of  MSD  injuries  for  LTC  have 
been  in  decline,  and  continue  to  decline.  Bureau  of  Labor  Statistics  (BLS)  data  show 
that  from  1993  to  1997  sprains  and  strains  numbers  (back  strain  and  disorders  are 
the  number  one  problem  for  LTC  employees)  dechned  by  16.7  percent,  i  BLS  data 
released  in  December  1999  shows  the  decline  to  be  continuing.  ^  Clearly,  the  current 
svstem  and  voluntary  efforts  to  reduce  MSDs  are  working.  Indeed,  AHCA  believes 
that  the  proposed  rule  will  actually  retard  and  even  reverse  this  positive  trend  to- 
ward lower  rates  of  work-related  injuries. 

LTC  employers  are  in  the  forefront  of  a  vigorous  effort  to  expand  voluntary  meas- 
ures to  reduce  MSDs.  AHCA  has  worked  with  OSHA  and  ergonomic  consultants 
since  1993  to  develop  tools  to  assist  LTC  employers  and  employees  to  better  identify 
and  resolve  patient  lifl,  transfer  and  positioning  problems.  In  1995,  AHCA  incor- 
porated a  section  on  ergonomics,  specific  to  patient  handhng,  into  its  "How  To  Be 
A  Nurse  Assistant"  training  program — a  program  used  widely  in  the  long  term  com- 
munity to  certify  nurse  aides  (CNAs)  for  work  in  LTC  facilities.  LTC  employers  na- 
tionwide have  implemented  ergonomics  programs  in  their  facilities,  and  we  see  this 
trend  continuing. 

LTC  employers  want  to  work  toward  safe  workplaces  with  healthy  employees  to 
care  for  residents — and  all  of  this  is  happening  without  the  proposed  standard  in 
place.  To  date,  OSHA's  and  the  industry  s  voluntary  implementation  of  ergonomics 
programs  have  had  a  positive  impact.  Programs  to  identify  and  abate  hazards  that 
may  expose  some  LTC  workers  to  risks  of  MSDs  and  more  likely,  to  risks  that  may 
exacerbate  pre-existing,  non-work  related  MSDs  have  been  developed  to  incorporate 
creative  solutions  and  best  practices. 

One  of  the  problems  we  have  with  this  standard  is  its  potential  practical,  if  not 
regulatory,  conflict  with  patient's  rights  as  mandated  by  the  Health  Care  Financing 
Administration  (HCFA).  The  conflict  may  occ\ir  because  the  use  of  mechanical  lift 
equipment  will  be  subject  not  only  to  OSHA  regulatory  requirements,  but  also  to 
HCFA  requirements  as  they  relate  to  the  protection  of  residents*  rights  and  quality 
of  life. 

HCFA  rules  state  that  providers  must  provide  care  for  residents  in  a  manner  and 
in  an  environment  that  maintains  or  enhances  a  resident's  dignity  and  in  full  rec- 
ognition of  their  individuality.  Also,  those  regulations  state  that  the  resident  has  the 
right  to  receive  services  in  the  facility  with  reasonable  accommodation  of  individual 
needs  and  preferences. 

We  have  to  be  careful  that  regulations  from  other  federal  agencies  such  as  OSHA 
do  not  impede  us  from  following  HCFA's  paramount  regulations  that  ensure  a  resi- 
dent's dignity.  Our  mission  is  the  health,  safety  and  dignity  of  the  residents  for 
whom  we  care.  Not  to  mention  that  failiu-e  to  comply  with  HCFA  requirements 
could  lead  to  termination  of  our  provider  agreements  with  Medicaid  and  Medicare. 

At  the  same  time  the  long  term  care  community  is  also  committed  to  providing 
a  safe  and  seciu*e  workplace  for  its  dedicated  and  hardworking  caregivers  and  tries 
to  balance  these  two  very  important  concerns. 

OSHA's  standard  may  create  a  situation  in  which  compliance  with  both  agencies' 
mandates  is  impossible. 

Some  frail  elderly  residents  exhibit  fear  and  anxiety  at  even  the  sight  of  a  me- 
chanical lift.  Often  they  or  their  families  refuse  to  allow  staff  to  use  the  hfts.  This 


iThe  Bureau  of  Labor  Statistics,  U.S.  Department  of  Labor,  Safety  and  Health  Statistics, 
Lost-worktime  Injuries  and  Illnesses:  Characteristics  and  Resulting  Time  Away  From  Work, 
1997,  USDL  99-102,  April  22,  1999,  Table  B,  page  2. 

2  Bureau  of  Labor  Statistics,  Dept.  of  Labor,  Workplace  Injuries  and  Illnesses  in  1998.  Dec. 
16,  1999. 
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becomes  problematic  when  a  facility  is  faced  with  a  250  lb.  Patient  where  even  with 
additional  staff  a  manual  lift  would  jeopardize  the  safety  of  the  worker.  Neverthe- 
less, HCFA  would  cite  the  facility  for  using  the  lift  against  the  patient's  wishes.  And 
OSHA  would  cite  the  facility  for  not  using  appropriate  engineering  controls. 

Out  facihties  are  rightly  concerned  about  the  obvious  penalties  they  will  incur 
when  faced  with  regulatory  requirements  that  in  practical  application  result  in  such 
conflict. 

As  I  mentioned  at  the  beginning  of  mv  testimony,  BLS  statistics  tell  us  strains 
and  sprains  are  decreasing.  Providers  nave  instituted  many  types  of  voluntary 
measures  to  protect  the  he^th  of  their  most  important  asset,  their  employees.  One 
of  those  voluntary  measures  is  an  education  campaign. 

Currently,  providers  who  have  implemented  mechanical  lifts  on  a  voluntary  basis 
actively  educate  residents  and  their  families  about  the  safety  and  need  for  such 
equipment.  These  education  campaigns  are  very  important  because  they  target  the 
resident  and  their  family.  Our  providers  want  the  resident  to  be  comfortable  choos- 
ing the  mechanical  lifts,  especially  if  the  resident  is  difficult  to  lift  or  cannot  assist 
in  lifting  or  transferring.  Successnil  use  of  the  mechanical  lifts  requires  educational 
campaigns  to  inform  residents  and  their  famihes  about  the  safety  of  the  Ufts. 

Our  providers  have  finite  resources.  If  OSHA's  proposed  ergonomics  standard  is 
implemented,  resoxirces  will  have  to  be  shifted  fi-om  programs  that  are  benefiting 
residents  and  caregivers  alike  to  meeting  additional  paperwork  requirements,  work 
restriction  programs  and  others  that  have  not  been  clearly  demonstrated  to  be  nec- 
essary. 

Long  term  care  employers  are  in  a  box  with  no  way  out  with  respect  to  the  re- 
sources available  to  them  to  help  pay  for  this  new  standard.  Medicaid  or  Medicare 
pavs  for  the  medical  care  for  more  than  75  percent  of  residents  in  nursing  facilities 
today.  Those  that  are  paying  privately  are  usually  waiting  to  spend  down  in  order 
to  be  eUgible  for  Medicaid.  So,  the  government  pays  for  the  care  for  an  overwhelm- 
ing majority  of  the  residents  we  serve.  Medicaid  and  Medicare  are  not  offering  high- 
er reimbursement  to  help  pay  for  the  increased  costs  that  this  standard  will  cause 
facilities  to  inciu-. 

AHCA  has  estimated  that  the  first  vear's  cost  for  long  term  care  facihties  is  al- 
most $1.2  billion.  Yet,  OSHA  estimated  that  the  costs  would  be  $526  miUion.  I  have 
already  testified  on  the  record  regarding  OSHA's  underestimation  of  the  cost  of  this 
standard  during  the  OSHA  administrative  hearings.  My  intent  is  not  to  detail  that 
now  but  to  emphasize  that  this  standard  will  be  a  significant  cost  to  the  long  term 
care  communiU^  and  there  are  no  resources  to  absorb  the  increased  costs. 

I  understand  that  the  Subcommittee  has  held  a  hearing  regarding  the  work  re- 
striction program  of  this  standard.  I  want  AHCA  to  be  on  the  record  here  that  this 
may  be  the  most  onerous  and  costly  aspect  of  the  ergonomic  standard.  We  agree 
with  much  of  what  the  insurers  have  said  about  this  provision  in  the  standard.  It 
will  substantially  impact  the  cost  of  worker's  compensation  by  increasing  the  volume 
of  claims,  the  length  of  disabihty,  Utigation  expense  and  the  cost  of  medical  care. 

Other  industries  can  pass  costs  along  to  the  customer.  That  solution  is  not  avail- 
able to  long  term  care  providers.  Unless  Medicaid  and  Medicare  fiind  this  standard, 
the  enormous  cost  of  compUance  with  the  ergonomic  standard  cannot  be  passed  onto 
our  customers  nor  can  it  simply  be  absorbed  by  facilities  already  in  a  crisis. 

Long  term  care  today  is  in  financial  crisis.  With  cuts  to  Medicare  and  low  Medic- 
aid reimbursement  in  many  states,  our  facilities  struggle  to  meet  regulatory  require- 
ments. Five  of  our  major  long  term  care  companies  as  well  as  many  local  facilities 
have  been  forced  into  bankruptcy.  With  11  percent  of  our  industry  in  bankruptcy — 
the  very  survival  of  long  term  care  is  at  stake.  With  our  dependence  on  Medicaid 
and  Medicare,  it  is  just  plain  not  feasible  for  long  term  care  to  absorb  another  $1.2 
biUion  in  additional  costs  due  to  this  standard.  I  cannot  underscore  enough  to  you 
today,  the  fragile  financial  position  of  the  long  term  care  commimity. 

As  I  said  at  the  beginning  of  my  remarks,  it  is  very  important  for  us  to  protect 
our  workers  as  they  are  the  caregivers  for  our  residents.  But,  this  standard  ignores 
the  many  steps  long  term  care  employers  are  taking  now  to  work  toward  the  goal 
we  all  share:  a  safer  workplace.  I  believe  OSHA  has  not  adequately  considered  the 
impact  of  this  proposed  standard  on  the  long  term  care  community. 

Our  first  priority  must  be  the  health,  safety  and  dignity  of  the  resident  for  whom 
we  care.  The  long  term  care  community  remains  committed  to  finding  ways  to  bal- 
ance the  care  and  commitment  to  all  of  its  residents  with  the  need  to  provide  a  safe 
and  secure  workplace  for  out  workforce  of  dedicated  caregivers. 

It  is  AHCA's  view  that  OSHA's  proposed  standard  fails  to  maintain  this  balance — 
and  indeed  would  reverse  the  positive  progress  the  long  term  care  community  has 
made  in  recent  years  to  achieve  the  safer,  more  secure  workplace  we  all  are  commit- 
ted to. 
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OSHA  Docket  Office,  Docket  No.  S-777 

Room  N-2625 

U.S.  Department  of  Labor 

200  Constitution  Avenue,  N.W. 

Washington,  D.C.  20210 

Re:  Ergonomics  Program  Proposed  Rule;  Docket  No.  S-777 

I>ear  Secretary  Jeflfress: 

The  American  Health  Care  Association  (AHCA)  welcomes  the  opportunity  to 
provide  comments  on  the  Occupational  Safety  and  Health  Administration's 
(OSHA)  proposed  Ergonomics  Program  Standard.  AHCA  is  a  federation  of  fifty 
state  affiliates  representing  more  than  12,000  non-profit  and  for-profit  nursing 
facility,  assisted  living,  residential  care,  intermediate  care  for  the  mentally  retarded, 
and  subacute  care  providers.  Our  member  &cilities  employ  more  than  1 .2  million 
workers,  the  majority  of  ^om  are  fi-ont-line  caregivers.  OSHA's  current 
ergonomics  proposal  contains  requirements  that  not  only  would  have  a  significant 
impact  on  long  term  care  (LTC)  employers  and  employees,  but  also  would  have 
serious  implications  for  the  patients  and  residents  for  whom  they  care. 

AHCA,  on  behalf  of  its  more  than  12,000  LTC  employers,  submits  the  following 
comments  to  OSHA  regarding  its  proposed  ergonomics  program  standard.  We 
request  that  the  agency  give  fiill  and  proper  consideration  to  our  serious  concerns 
and  recommendations.  To  that  end,  we  encourage  OSHA  to  withdraw  the 
proposal  until  such  time  as:  1)  definitive  and  conclusive  scientific  and  medical 
evidence  support  its  promulgation;  2)  feasible,  cost-efifective  interventions  are 
identified  to  LTC  providers;  and  3)  financial  resources  to  pay  for  implementation 
are  made  available.  AHCA  is  hopefiil  that  OSHA  will  modify  its  current  stance  on 
musculoskeletal  disorders  (MSDs)  and  the  workplace  to  one  that  more  reasonably 
reflects  a  balance  between  the  capacity  of  employers  to  implement  efficient, 
effective  ergonomics  programs  with  the  need  of  employees  to  work  m  an 
environment  safe  fi-om  hazards. 
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AHCA  recognizes  the  importance  of  employers  protecting  workers  from  incurring  or 
exacerbating  pre-existing  MSDs.  Howevo",  we  have  numerous  questions  and  concerns  about 
whether  the  alleged  safety  and  health  benefits  OSHA  predicts  could  or  would,  in  fact,  ever  be 
achieved  through  its  proposal.  We  are  certain,  however,  that  erven  the  current  critical  financial 
situation  and  threatened  viabilitv  of  many  long  term  care  companies  across  this  country, 
implementing  this  proposal  as  drafted  is  not  economically  feasible.  On  the  other  hand,  AHCA  has 
and  will  continue  to  assist  its  member  LTC  facilities  in  voluntarily  implementing  reasonable  and 
aflFordable  measures  to  minimize  ergonomic  hazards,  particulariy  those  that  are  associated  with 
patient  (manual)  handling  to  which  OSHA  attributes  the  greatest  risk  of  MSDs  for  LTC 
employees. 

Since  1 993,  AHCA  has  been  involved  in  working  with  OSHA  and  ergonomic  consultants  in  the 
developroeni  of  various  tools  that  could  assist  LTC  onployers  and  employees  to  better  identify 
patient  lift,  transfer  and  positioning  problems  in  an  effort  to  minimize  hazards  and  potential  risks. 
AHCA  is  an  appointed  member  of  the  National  Institute  for  Safety  and  Health's  (NIOSH) 
National  Occupational  Research  Agenda  (NORA)  team  for  MSDs.  In  1995,  AHCA  incorporated 
a  section  on  Ergonomics,  spedfic  to  patiMit  handling,  into  its  "How  To  Be  A  Nurse  Assistant" 
training  program  used  widdy  in  the  industry  to  certify  nurse  aides  (CNAs)  for  work  in  LTC 
&cilities.  AHCA  monthly  publications  and  annual  state  and  lutional  education  programs  have 
been  successfiil  in  providing  members  with  information  on  available,  relevam  ergonomic 
technology  and  methods.  A  great  many  LTC  employers  nationwide  have,  to  some  extent, 
implemented  ergonomics  programs  in  their  facilities  and  we  see  this  trend  continuing  with  the  help 
of  OSHA  and  the  representative  industry  associations. 

AHCA  commends  OSHA  on  its  attempt  to  create  flexibility  for  eny>loyers  to  craft  ergonomic 
programs  individualized  to  their  workplace  under  the  proposed  standard.  Unfortunately,  OSHA's 
effort  at  flexibility  has  resulted  in  a  performance-based  standard  that  fails  to  provide  employers 
adequate  notice  of  1 )  what  is  a  "covered"  MSD,  2)  what  is  the  effective  means  to  address  the 
MSD,  and  3)  how  employers  know  when  they  have  been  successful  in  implementing  that  means 
(in  compliaiK:e  with  the  requirements).  Our  comments  below  focus  on  the  flaws  in  OSHA's  use 
of  "scientific"  evidence  to  support  its  proposal  and  the  agency's  gross  underestimation  of  the 
costs  associated  with  this  proposed  standard's  "unfimded"  employer  mandates  (see  Appendix). 

To  dale,  OSHA's  focus  on  ergonomics  has  had  a  positive  impact  on  the  voluntary  in^>lementation 
of  programs  to  identify  and  abate  hazards  that  may  expose  some  LTC  workers  to  risks  of  MSDs 
and  more  likely,  to  risks  that  may  exacerbate  pre-existing,  non-work  related  MSDs.  AHCA 
believes  that  this  proposal  will  have  a  agnificant  detrimental  effect  on  the  positive  direction  LTC 
employers  have  already  taken. 

In  the  event  that  OSHA  proceeds  with  final  rulemaking  that  places  long  term  care  employers 
under  its  scope  of  coverage,  AHCA  offers  both  general  and  specific  comments  in  support  of  our 
strong  opposition  to  this  ergonomics  program  plan  proposal  bdng  promulgated  as  a  standard. 
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L        General  Comments 

A.  Lack  of  scientific  evidence  to  support  the  proposal  as  drafted. 

OSHA  has  identified  the  major  ergononuc  risk  factors  present  in  LTC  facilities  as  "force, 
repetition,  awkward  and  static  postures  and  contact  stress"  associated  with  the  physical  work 
activities  and  conditions  under  which  the  "manual  handhng  of  people"  occurs.  A  vast  array  of 
scientific  and  medical  literature  demonstrate  that  generaDy,  the  causes  of  MSDs  are  multiple, 
varied  and  often  unpredictable.  It  is  well  documented  in  the  scientific  literature  that  no  medical 
consensus  exists  as  to  what  causes  and/or  remedies  the  q>ecific  area  of  back  injuries/illnesses 
manifested  by  certain  individuals'  complaints  and  symptoms  of  back  aches,  pains  and  strains. 
Back  disorders,  by  far,  are  the  most  common  employee-rqiorted  MSD  in  LTC  according  to  the 
Bureau  of  Labor  Statistics  (BLS)  data.  Without  a  "causal  link,"  and,  perhaps  more  inq>ortantly, 
without  identified  remedies  for  generalized  back,  neck  and  ann  pain  estabhshed  by  the  medical 
community,  there  is  absolutely  no  reason  to  presume  that  workplace  solutions  alone  will  ebminate 
nor  necessarily  abate  these  MSD  problems  in  the  LTC  work  envirotmient.  Haice,  AHCA 
opposes  the  govemmoit's  promulgation  of  a  safety  and  health  standard  until  OSHA  has  sound 
scientific  and  medical  evidence  to  support  its  ergonomics  proposal. 

B.  Application/Implementation  of  the  Standard  in  LTC 

OSHA  cites  BLS  data  that  found  "the  vast  majority  of  MSDs  reported  in  manual  handling  jobs  are 
back  disorders  (e.g.  overexertions)."  Additionally,  OSHA  cites  BLS  data  that  indicates  jobs  with 
some  of  the  highest  rate  of  time-loss  injuries  due  to  overexertion  are  in  nursing  and  po^sonal  care 
facilities,  where  employees  are  required  to  perform  fi'equent  patient  handling  and  lifting.  Manual 
handling  jobs  are  also  associated  with  back  pain  in  25-70%  of  all  workers'compensation  claims 
(Snook  and  Ciriello,  1991,  EX.  26-1008).  In  the  case  of  back  pain,  manual  handling  apparendy  is 
a  risk  factor,  but  according  to  research  so  may  be  aging,  smoking,  obesity,  anxiety,  stress  and 
playing  golf  Because  of  the  multifactoral  nature  of  MSD  hazards,  OSHA  states  in  the  proposal's 
preamble  that  it  will  not  always  be  clear  vdiether  an  employer's  selected  woric  site  contrdi  will 
achieve  the  intended  reduction  in  exposure  to  the  hazards  for  these  risks.  As  a  solution,  OSHA 
says  that  the  control  of  MSD  hazards  would  require  fi'equent  testing  of  selected  controls  and 
modifying  them  appropriately  before  implementing  them  throughout  the  job.  This  approach 
seems  to  ignore  the  &ct  that  if  a  non-work  related  risk  factor,  such  as  aging,  {xresents  the  real 
hazard  for  an  MSD,  no  type  or  amount  of  work  site  control  will  ehmiiuite  the  hazard.  For  that 
matter,  a  work  site  control  for  non-work  related  ri^  factors  will  not  necessarily  achieve  a 
reduction  in  the  risks  that  may  have  the  potential  to  aggravate  the  non-work  related  MSD. 
Without  a  better  definition  of  the  hazard(s)  and  understanding  of  the  significance  of  the  risk 
factors,  OSHA  should  avoid  shifting  the  task  of  identifying  causal  links  to  MSD  problems  and  the 
costly  burden  of  testing  sohitions  to  employers  least  likdy  to  find  answers  and  least  able  to  afford 
testing  solutions.  Hence,  AHCA  opposes  the  promulgation  of  an  ergonomics  standard  until 
OSHA  has  fully  assessed  the  impact  that  more  work  related  risk  factors  have  on  the  relationship 
between  occupational  ri^  factors  and  the  occurrence  of  MSDs. 
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C.  Employer  Program  Cost 

OSHA  estimates  that  the  totaJ  annualized  annual  cost  to  all  employers  would  be  $4.2  billion  while 
the  Small  Business  Administration  has  reported  that  the  proposed  ergonomics  regulation  could 
cost  ennployers  $12  billion.  OSHA  provides  an  estimate  of  actual  year-to-year  costs  over  the  ten 
year  period  that  totals  $54  billion,  of  which  nursing/personal  care  and  residential  care  facilities 
accounts  for  $3, 144  miUion  (see  Appendix  for  details).  AHCA  as  demonstrated  in  the  Appendix 
estimates  that  that  total  cost  for  LTC  providers  will  range  from  $5,643  million  to  $6,541  million. 


$7,000 
$6,000 
$5,000 
$4,000 
$3,000 
$2,000 
$1,000 
$0 


Total  Cost  Estimates  for  Ten  Years 

of  the  Ergonomic  Standard:  ^,541 
OSHA  and  AHCA 


OSHA 


AHCA 


Total  Estimates  for  Ten-Year  Period 
in  Long  Term  Care  Industry 


$800 

$700 

$600 

Dollars 

$500 

in 

MiKons 

$400 

$300 

$200 

$100 

$0 

Comparison  of  Year  Two  to  Year  Ten  Cost  Estimates 
of  Ergonomic  Standard  for  the  Long  Term  Care  Industry: 
OSHA  and  AHCA' 


Year  of  Implementation 

□  OSHA  lAHCA 


;  is  5.73%  of  the  total  yem-brfeai  estnotes 
by  industry  groups  artd  nursing/personal  care 
total  Sric«  OSHA  k  estimate  (or  other  years  b  t>ased  upon  an 
variabie  costs  are  tiased  upon  a  cost  per  USD,  it  a  reavxabte 
(or  t>y  nurwng/personal  care  and  re*id<rtial  earevnoiid  t>e 


by  OSHA  for  a( 
care 
ateofMSO 
that  the  percent 


OSHA  only  reported 
estimales  i«*>ere  5  73%  of 
year  by  year,  and  al 
each  year  of  the  total  accounted 


66 


According  to  OSHA,  the  Year  One  impaa  on  nursing  and  personal  care  facilities  and  residential 
care  will  total  $526  million.  AHCA  conservatively  estimates  that  the  Year  One  impact  on  LTC 
will  be  from  $1,089  million  to  $1,197  million — over  a  billion  dollars  in  the  first  year  alone  (see 
Appendix,  page  A-2).  OSHA's  estimate  of  the  costs  for  Year  Two  through  Year  Ten  also  are 
consistently  below  AHCA's  estimate  for  these  years,  as  exhibited  in  the  table. 

OSHA  claims  that  most  employers  in  general  industry  will  incur  minimjd  costs  and  that  it  will  cost 
an  average  of  $1 50  to  fix  a  workstation.  The  cost  of  mechanical  lift  equipment  purchased  by  LTC 
facilities,  as  a  part  of  their  voluntary  initiatives  at  attempts  to  find  eflfective  sohitions  to  problems 
with  resident  handling  tasks,  well  exceeds  OSHA's  $150  per  workstation  fix  estimate.  For 
example,  to  equip  a  120-bed  skilled  nursing  facility  (with  moderate  to  heavy  acuity)  with  state-of- 
the  art  resident  lift  and  transfer/repositioning  equipment  averages  in  the  neighborhood  of  $30,000. 
In  fact,  facihties  could  not  even  repair  and  maintain  existing  lifts  for  OSHA's  estimated  "work 
station  fix,"  annual  costs. 

In  addition  to  the  grossly  underestimated  costs  of  engineering  controls  and  the  potentially 
enormous  costs  of  OSHA's  worker  restriction  protection  provision,  AHCA  is  concerned  about 
the  administrative  costs  of  education  and  training  required  by  the  standard.  AHCA,  as 
demonstrated  in  the  Appendix,  has  re-calculated  the  training  and  education  costs  to  LTC 
providers,  to  include  the  industry's  average  facihty  turnover  rates  in  direct  caregiver  staff  We 
beheve  that  OSHA  has  failed  to  capture  this  rate  in  its  education  and  training  cost  estimates  for 
the  proposal.  Therefore,  AHCA  recommends  that  OSHA  conduct  a  more  comprehensive  and 
accurate  cost  estimate  before  considering  the  promulgation  of  a  standard. 

D.       Economic  Feasibility 

AHCA  is  concerned  about  the  economic  feasibility  within  the  context  of  the  LTC  industry's  tnie 
costs  of  this  program,  as  described  above  and  in  the  Appendix,  as  well  as  the  available  financial 
resources  of  LTC  employers,  the  majority  of  whom  operate  small  businesses. 

The  primary  source  of  revenue  for  most  LTC  facilities  in  this  country  is  federal  and  state  dollars. 
As  Medicare  and  Medicaid  certified  providers  of  long  term  care  services,  approximately  68%  of 
nursing  facilities'  fimding  come  from  state  Medicaid  health  care  programs  with  an  additional  8% 
from  the  federal  Medicare  program.  ICFs/MR  are  even  more  dependent  on  Medicaid  funding. 

Over  the  past  two  years,  skilled  nursmg  facilities  (SNFs)  have  transitioned  from  a  per  diem 
Medicare  reimbursement  system  to  a  prospective  payment  system  (PPS).  Durii^  this  transition, 
affected  provider,  consumo^  and  government  ddbate  has  raised  legitimate  doubts  as  to  whether  the 
new  PPS  system  provides  adequate  reimbursement  to  off-set  the  SNFs  costs  of  delivering 
necessary  care  and  services  to  their  dderiy  patients.  Recent  congressional  recognition  of  industry 
data  regarding  inadequate  payment  levds  has  resulted  in  the  restoration  of  some  limited  dollars  to 
the  Medicare  budget.  However,  it  is  yet  to  be  determined  whether  the  restored  dollars  will  be 
adequate.  In  addition,  limited  state  Medicaid  budgets,  combined  with  the  recent  loss  of  legal 
avenues  for  provido^  to  chaUenge  states'  Medicaid  rates,  make  it  highly  unlikely  that  states  will 
provide  fimding  for  any  of  the  requirements  contained  in  OSHA's  ergonomics  proposal. 
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Ofisetting  the  cost  of  the  proposed  ergonomics  standard  by  private  pay  rate  increases  is  an 
economic  impossibility.  First,  it  is  both  impractical  and  unreasonable  to  assume  that  30%  or  less 
of  the  total  nursing  facihty  patient  population  could  bear  the  brunt  of  the  multi-billion  dollar  price 
tag  of  the  proposed  standard.  Second,  it  is  untenable  to  assume  that  the  highly  competitive 
healthcare  market  and  insurers  (including  managed  care  and  private  insurance  companies)  would 
entertain  the  notion  of  bearing  this  cost. 

OSHA's  work  restriction  protection  (WRP)  proviaon  in  the  proposed  standard  is  not  only 
potentially  the  most  costly,  but  is  the  most  objectionable  requirement  to  the  LTC  industry. 
AHCA  opposes  the  imposition  of  responsibility  on  the  employer  for  employee  non-work  related 
MSDs,  simply  because  OSHA  has  identified  risks,  unsubstantiated  by  scientific  evidence,  that 
"may  contribute"  to  subjective  symptoms  and  reports  of  back  pain  and  strain.  The  WRP 
requirements  to  pay  90"/o  of  an  employee's  salary,  maintain  fiill  benefits  and  guarantee  seniority 
up  to  6  months  for  employees  removed  from  the  worksite  are  uiyustified,  especially  when  the 
MSD  has  DO  documented  work-related  cause.  Employers  already  pay  compensation  premiums  to 
workers'  compensation  programs  to  ensure  adequate  protection  for  workers  who  can 
demonstrate  they  are  unable  to  work  because  of  a  work-related  or  work-aggravated  iiyury  or 
illness.  We  challenge  OSHA's  authority  to  circumvent  and/or  supercede  State  Workers' 
Compensation  lawrs  and  arguably  put  an  employer  at  risk  of  double  financial  jeopardy. 

There  is  no  question  that  the  increased  benefits  provided  to  employees  under  the  WRP  would 
increase  the  munber  of  MSDs  reported.  We  disagree  with  OSHA  that  this  increase  in  reporting 
mostly  will  reflect  those  MSDs  that  go  unreported  because  of  employees'  lack  of  knowledge 
about  MSDs,  fear  of  reprisal,  or  decrease  in  and./or  lack  of  pay.  Additionally,  OSHA's  counter- 
abuse  provisions  are  implausible.  First,  OSHA's  guarantee  that  because  an  employee  receives 
only  90%  of  pay  there  will  be  ". . .  little  incentive  for  employees  to  persuade  an  HCP  [health  care 
practitioQer]  to  write  an  unnecessary  removal  [from  work]  recommendation  for  six  months  or 
otherwise  abuse  WRP,"  is  ludicrous.  Documented  abuse  in  State  Workers'  Compensation 
programs  paying  as  low  as  65-70%  of  pay  shows  the  contrary.  In  fact,  OSHA  cites  a  study 
finding  that  a  10%  increase  in  the  value  of  weekly  workers'  compensation  benefits  will  increase 
the  number  of  claims  filed  by  7%  and  the  duration  of  claims  by  16.8%  (Krueger),  thus  fiirtha- 
demonstrating  that  a  small  10%  salary  reduction  will  not  combat  abuse  of  WRP. 

Second,  OSHA  suggests  that  employers  have  the  ability  to  prevent  abuse  because  it  is  the 
employer  who  will  make  the  determination  as  to  whether  a  rejwrted  MSD  is  covered  by  the 
standard.  However,  under  current  definitions  and  criteria  for  recordable  injtiries,  an  employee 
who  is  responsible  for  handling  patients  and  who  reports  a  subjective  "symptom"  of  back  pain, 
which  is  followed  by  a  day  away  from  work  triggers  a  recordable  MSD  and,  in  all  likelihood,  the 
employer  requirement  for  a  fiill  CTgonomics  program,  including  WRP.  According  to  OSHA,  only 
if  the  employer  presumes  that  bringing  in  lift  eqxiipment  satisfies  the  criterion  that  the  "job  is  fixed 
so  the  employee  will  not  continue  to  get  hurt,"  does  the  employer's  obligation  to  maintain  WRP 
end  (Section  1910.934(B)).  This  outcome  appears  to  have  the  perverse  efiFect  of  stopping  WRP 
for  an  employee  who  may  have  a  legitimate  MSD  that  requires  additional  time  away  from  work. 
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The  unintended  consequence  of  fraudulent  MSD  reports  and/or  abuse  of  time  away  from  work  is 
additional  staff  coverage  and  cost  implications  for  employers.  Cunent  agency  rates  for 
coiuractual  nursing  personnel  are  2  to  3  times  higher  than  the  average  rate  of  pay  for  full  and  part- 
time  registered  nurses,  Ucensed  practical  nurses  and  certified  nursing  assistants  depending  upon 
the  location  of  the  facility.  In  some  areas  of  the  country,  the  critical  shortage  of  nursing  personnel 
will  make  it  impossible  to  find  temporary  replacement  staff  and  will  seriously  jeopardize  the  ability 
of  faciUties  to  provide  care  and  services  to  patients.  Even  when  replacement  staff  is  available,  the 
loss  of  permanent  employees,  lured  away  from  work  for  a  prolonged  time  by  90%  of  their  pay, 
will  seriously  compromise  the  continuous  quality  of  care  provided  by  caregivers  who  have 
knowledge  of  and  relationships  with  their  patients. 

Furthermore,  OSHA  has  failed  to  provide  even  the  shghtest  employer  protections  for  possible 
fraudulent  MSD  reports  or  unnecessary  excessive  time  away  from  woiic:  imder  the  WRP. 
OSHA's  proposal  puts  httle  or  no  responsibiUty  on  the  employee  for  following 
policies/procedures  or  safe  work  practices  implemented  by  the  enq>loyer  to  minimize  risks  that 
may  cause  or  contribute  to  an  MSD.  For  example,  a  caregiver  who  fails  to  use  a  Uft  device 
provided  by  the  employer,  complains  of  back  pain  and  calls  in  sick  the  next  day  establishes  a 
recordable  MSD  and  automatically  qualifies,  under  OSHA's  proposal,  for  WRP.  To  add  further 
insult,  the  employer  is  not  entitled  to  the  part  of  the  employee's  medical  record  that  describes  the 
prescribed  treatment  regime  for  the  alleged  back  injury  MSD  (Section  1910.932(a)(1)).  OSHA's 
lack  of  authority  to  "require  employees  to  refirain  from  non-work  activities  that  could  aggravate 
an  MSD  or  delay  recovering"  is  problem  enough.  To  exacerbate  the  problem  by  denying 
en^>loyers  access  to  information  that  would,  at  a  minimum,  allow  them  to  monitor  and  assist  their 
employees  to  comply  with  treatment  regimes,  wiU  place  additional  unanticipated  and  unjust  costs 
on  employers. 

The  WRP  requirements  raise  serious  concern  about  the  impact  on  hiring  considerations  and 
practices.  The  industry  has  an  aging  workforce  more  prone  to  anatomical  and  physical  changes 
related  to  MSD  than  the  general  population.  Employers  would  be  faced  with  developing 
expensive  screening  and  physical  strength  testing  protocols  for  post-offer,  pre-employment 
employee  candidates  in  the  remote  hope  of  avoiding  Uabihty  for  pre-existing  MSDs.  Given  the 
nature  of  the  work  required  and  the  characteristics  of  the  patients  being  cared  for  in  LTC 
Polities,  there  is  not  an  employer  in  the  LTC  business,  regardless  of  the  ergonomics  steps  he/she 
takes,  that  will  be  reUeved  of  the  onerous  and  expensive  provisions  of  this  proposal,  which  has  no 
proven  positive  cost^enefit.  For  the  aforementioned  reasons,  AHCA  strongly  urges  OSHA  to 
diminate  the  WRP  provisions  from  its  proposed  ergonomics  standard. 

E.       Potential  Conflicts  Between  Worker  Safety  and  Patient  Rights 

AHCA  is  concOTied  that  OSHA  has  given  little  or  no  consideration  to  the  possibility  of  conflicting 
govenmient  regulations  undo*  whidb  LTC  facihties  operate.  It  is  generally  recognized  by  the  LTC 
industry,  based  on  accounts  of  facilities  who  have  undergone  workplace  inspections,  that  OSHA 
already  has  determined  that  ergoiK>mic  fixes  in  LTC  facilities  translates  to  "use  of  mechanical  lift 
equipment."  Most  of  OSHA's  "best  practices"  and  ergonomic  guidance  applicable  to  health  care 
settings  include  a  heavy  emphasis  on  use  of  mechanical  lift  devices.  AHCA  also  is  aware  of 
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member  fedlhies  died  under  the  Occupational  Saf«y  and  Health  Act's  (OSH  Act)  "general  duty 
clause"  for  "exposing  nursing  employees  and  nursing  assistants  to  the  'hazards'  of  unsafe  lifting 
and  other  strenuous  activities"  followed  by  OSHA's  suggestion  that  the  facilities  employ 
mechanical  hoists  to  perform  the  necessary  lifting  of  nursing  home  residents. 

On  the  other  hand,  attempts  by  ergonomic  consultants  hired  by  facilities  to  implement  "no  manual 
lift"  pohcies  and  procedures  have  been  thwarted  by  the  Health  Care  Financing  Administration's 
(HCFA)  regulations  governing  residents'  rights.  In  situations  w+ien  residents  object  to  being  lifted 
or  transferred  by  a  mechanical  device,  his/her  right  to  refuse  treatment  is  paramount.  State 
ofBcials  responsible  for  survejing  nursing  facilities  for  compliance  with  HCFA's  requirements  for 
Medicare/Medicaid  program  participation  have  determined  thai  a  violation  of  this  right  would 
result  in  a  survey  "deficiency."  A  survey  deficiency  in  the  quality  of  life  category,  under  which  the 
right  to  refuse  treatment  falls,  can  potentially  result  La  denial  of  payment,  civi]  money  penalties 
ajod/or  termination  of  the  fecility  fi-om  state  and  federal  health  care  programs.  Unequivocally,  the 
choice  for  LTC  employers  must  be  compliance  with  HCFA  regulations. 

LTC  employers  have  the  desire,  as  well  as  the  responsibilrt>'  to  take  available  steps  to  reasonably 
protect  the  health  of  their  employees  by  creating  and  maintaining  safe  work  en\ironm«its. 
However,  their  first  priority  must  be  the  health,  safety  and  dignity  of  the  residents  for  which  they 
care.  The  LTC  industry  remains  committed  to  finding  ways  to  balance  the  care  and  commitment 
to  its  elderly  residents  and  residents  who  are  moitally  retarded  or  developmentally  disabled  with 
providing  a  safe  and  secure  workplace  for  our  dedicated  and  hardworking  caregivers.  We  expect 
no  less  fi-om  the  government.  OSHA's  standard  has  failed  to  consider  this  balance,  let  alone 
provide  a  reasonable  way  to  achieve  it.  Therefore,  AHCA  recommends  that  OSHA  review  other 
regulating  agencies  whose  compliance  mandates  for  LTC  facilities,  at  a  minimum,  pose  "practical" 
implementation  barriers  to  certain  ergonomics  sohrtions. 

F.       Legal/Compliance  Issues 

In  the  preamble  at  page  65774,  OSHA  discusses  the  legal  authority  under  which  it  proposes  to 
promulgate  the  ergonomics  program  plan  standard.  OSHA  dtes  the  OSH  Act  that  sets  otrt 
conditions  at  29  U.S.C.  652(8)  under  which  a  standard  would  be  considered  reasonably  necessary 
or  appropriate.  AHCA  believes  that  OSFL^'s  proposal,  as  currently  drafted,  feils  to  meet  seva-al 
of  the  required  conditions.  For  example,  according  to  Sec.  652(8),  a  standard  is  warranted  if  a 
significant  risk  of  material  harm  exists  in  the  workplace.  OSHA  has  failed  to  define  what 
"material  harm"  is  in  the  case  of  MSDs.  However,  citing  a  case  in  which  the  court  said  "OSHA 
has  generally  considered  an  excess  risk  of  1  death  over  a  45-year  working  lifetime  as  clearly 
representing  significant  risk,"  raises  the  question  of  how  many  workers  have  actually  died  fi-om  an 
MSD.  Another  condition  to  be  met  as  set  out  in  Sec.  652(8)  is  technological  and  economical 
feasibility.  To  clarify  this  requirement  for  standard  promulgation,  OSHA  again  cites  case  law  in 
which  the  court  said,  a  "standard  is  economically  feasible  if  the  industry  can  absorb  or  pass  on  the 
costs  of  comphance  without  threatening  the  industry's  long-term  profitability  or  comp^itive 
structure."  As  we  described  above  and  further  demonstrated  in  the  Appendix,  the  immediate 
concerns  of  state  and  federal  govenimeot,  policy  makers,  insurers  and  consumers  is  focused  on 
the  short  term  survival  of  the  LTC  iiMlustiy,  whh  9.7  parent  of  LTC  companies  having  filed  for 
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bankruptcy  in  the  past  year.  Given  the  current  financial  status  of  the  industry,  it  is  unlikely  that 
any  LTC  facility  would  remain  a  viable,  profitable  company  saddled  with  the  additional  Uabilities 
and  costs  of  OSHA's  ergonomics  proposal. 

Finally,  AHCA  does  not  feel  OSHA  has  met  its  burdens  under  Sec.  652(8)  to  show  that  this 
proposal  is  cost-eflfective  and  is  supported  by  substantial  evidence.  We  believe  that  employers 
have  already  found  more  cost-effective  measures  to  protect  workers  fi'om  MSDs  than  are  required 
by  OSHA's  proposal  and  have  been,  in  good  faith,  attempting  to  implement  these  less  costly 
alternatives.  We  also  believe  that  the  voluntary  steps  LTC  employers  are  taking  can  be  shown  to 
achieve  similar  levels  of  employee  protection  as  what  OSHA  can  realistically  achieve  under  its 
proposal,  given  the  continued  lack  of  medical  consensus  regarding  the  cause,  treatment  and 
prevention  of  most  MSDs,  especially  injuries  to  the  back.  Consequently,  AHCA  strongly  opposes 
OSHA's  promulgation  of  a  mandatory  ergonomics  program  standard. 

IL  Specific  Concerns  and  Recommendations 

1.  AHCA  supports  the  belief  that  there  is  a  critical  need  for  more  research  in  an  effort  to  develop 
a  national  scientific  and  medical  consensus  on  the  causes  of  and  remedies  for  MSDs, 
especially  in  the  area  of  back  iiyuries/illnesses.  The  widely  accepted  concept  that  there  are 
multifactoral  aspects  to  MSDs  that  include  psychosocial,  physical,  and  psychological  stress, 
work,  organizational,  cultural,  genetic,  and  anatomic  risk  &ctors  makes  it  more  probable  than 
not  that  a  single  solution  or  even  a  combination  of  ergonomic  fixes  in  the  workplace  would 
not  eUminate  hazards  or  reduce  causal  risk  factors  responsible  for  an  MSD. 

Recommendation: 

•  OSHA  should  not  promulgate  an  ergonomics  standard  unless  the  independent  study 
commissioned  by  Congress  and  being  conducted  by  the  National  Academy  of  Scioice 
provides  clear  and  convincing  evidence  that  there  is  need  for  such  regulation. 

•  Subsequent  studies  should  be  conducted  to  identify  effective  methods  for  employers  to 
reasonably  identify  worksite  and  task  specific  MSD  hazards  and  risks.  Research  also 
would  be  needed  to  establish  cost-effective  worksite  solutions  for  those  hazards  and 
risks. 

•  Should  OSHA  proceed  with  an  ergonomics  standard  prior  to  the  completion  of 
research,  OSHA  should,  at  an  absolute  minimum,  delete  Section  1910.91$(c)  that 
requires  employers  to  utilize  a  table  of  risk  faaors  in  conducting  job  analyses  imtil 
such  time  as  there  is  conclusive  biological  evidence  that  OSHA's  choice  of  risk  factors 
are  statistically  significantly  linked  to  MSDs  that  occur  in  LTC  facilities. 

2.  Under  the  proposal,  the  definition  of  "covered  MSD"  is  ejctremely  broad  and  subjective.  The 
proposal  does  not  define  "job  hazard"  nor  does  it  identify  "hazard  abatement  procedures."  In 
the  proposed  rule,  OSHA  arguably  shifts  the  burden  of  determining  whether  there  is  an  injury, 
what  caused  it,  and  what  if  any,  workplace  risk  factors  contributed  to  it,  as  well  as  of 
identifying  the  "correct"  solution  to  ensure  that  the  same  iiyury  to  that  en^iloyee  or  anotha* 
employee  never  occurs  again.  An  impossible  goal,  if  one  considers  that  research  shows  cases 
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where  two  woiiters  performing  the  exact  same  task  may  have  very  different  responses  to  the 
activity; 

Recommendation: 

OSHA  needs  to  better  define  terms  and  clarify  core  concepts  and  criteria  used  throughout 
the  proposal. 

•  Under  Section  1910.901(cX2).  the  MSD  must  be  an  "OSHA  recordable  MSD  "  As  the 
term  "OSHA  recordable"  currently  is  undergoing  review  and  change  under  separate 
rulemaking,  AHCA  is  reserving  its  recommendation  pertaining  to  "OSHA  recordable" 
until  such  time  as  OSHA  promulgates  its  separate  rule. 

•  Revise  screening  criteria  under  Section  1910.902  to  allow  employers  a  better 
opportunity  to  appropriately  rule  out  non-work  related  MSDs. 

•  According  to  Section  1910.902(a)  "The  physical  work  activities  and  conditions  in  the 
job  are  reasonably  likely  to  cause  or  contribute. . ."  What  level  of  probability  is  required 
to  meet  the  definition  of  "reasonably  likdy"  and  how  is  it  determined?  AHCA 
recommends  that  "reasonably  likely"  be  replaced  with  definitive  screening  criteria,  i.e., 
specific  determinations  of  time  and  place  to  identify  that  the  MSD  occurred  in  the 
workplace. 

•  According  to  Section  1910.902(a)  "The  physical  work  activities  and  conditions  in  the 
job  are  reasonably  likely  to  cause  or  contribute. .  ."AHCA  strongly  opposes  the  use  of 
the  word  "contribute"  for  purposes  of  WRP.  Employer  responsibihty  should  be 
confined  to  eliminating  those  hazards  detennined  to  have  caused  a  work  related  injury 
as  identified  by  a  specific  event  or  task  and  possibly  to  eliminating  those  hazards 
determined  to  aggravate  an  existing  MSD.  Employers  should  not  have  responsibihty 
expanded  under  WRP  for  the  aggravation  of  a  pre-existing  or  non-work  related  MSD. 
AHCA  recommends  removal  of  "or  contribute"  from  Section  1910.902(a)  or  at  least 
fi-om  the  WRP  requirements 

•  Section  1910.906(2)  "Persistent  MSD  Symptonns"  easily  could  include  symptoms  such 
as  ordinary  aches  and  pains,  therefore,  we  recommend  its  removal  or  the  inclusion  of  a 
better  definition. 

•  Section  1 91 0.91 8(d)  shifts  the  burden  of  determining  MSD  hazards  to  employers. 
OSHA  should  retain  the  responsibihty  for  identification  of  job  hazards. 

The  proposal  is  vague  and  lacks  suflBcient  notice  of  comphance.  OSHA  has  opted  to  utihze 
performance-based  language  throughout  its  proposed  standard,  making  it  difficult  for  covered 
employers  to  ever  determine  whether  they  have  achieved  comphance  with  the  requirements, 
especially  in  the  area  of  engineering  controls.  Without  definitive  thresholds,  e.g.  expected  rate 
of  reduction  in  lost  work  days,  number  of  recordable  MSDs,  etc.  and  without  defining 
compliance  expectations,  employers  could  be  subject  to  steep  fines  because  they  failed  to  meet 
OSHA  inspectors'  "subjective"  decisions.  For  example,  the  basic  ergonomic  program  under 
the  proposal  requires  "employer  commitment"  and  "employee  panidpation."  How  is  this 
measured  and  what  is  acceptable? 
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Recommendation: 

•  Section  1910.915(a)  requires  that  employers  provide  infonnation  on  "common  MSD 
hazards,"  OSHA  must  provide  a  definitive  list  of  covered  MSD  ha2:ards  and  support 
its  list  with  credible  scientific  evidence.  OSHA  needs  to  clarify  whether  all  covered 
employers  are  expected  to  provide  education  on  all  common  hazards  or  only  those 
determined  to  exist  in  the  employer's  workplace. 

•  Section  1910.917  describes  the  basic  obligation  of  job  hazard  analysis  and  control  for 
a  "problem  job."  OSHA  needs  to  define  "problem  job." 

•  Section  1910.91 9(b)  requires  employers  to  "implement  feasible  controls  (interim  and 
/or  permanent)  to  eliminate  or  materially  reduce  the  MSD  hazards."  OSHA  needs  to 
define  feasible  in  the  language  of  the  standard. 

•  The  Note  to  Section  1910.921(a)  defining  "materially  reduce  MSD  hazards"  in  terms 
of  "reasonably  anticipated  to  significantly  reduce  the  likelihood  that  covered  MDS  will 
occur"  should  be  replaced  with  criteria  that  makes  "materially  reduce"  measurable  in  a 
meaningfiil  way  to  both  employers  and  OSHA  ins{>ectors. 

•  The  terms  "promptly"  and  "prompt"  in  Section  1910.930(a),  (b),  (c)  and  (e)  should  be 
replaced  with  definitive  time  measures  in  the  language  of  the  standard. 

•  OSHA  notes  in  the  preamble  that  in  Section  1910.930(c),  the  term  "when  necessary" 
is  used  to  recognize  "that  it  is  not  always  necessary  for  an  employer  to  send  the  tiyured 
employee  to  an  HCP"  and  that  other  measures  may  be  an  adequate  response.  The 
term  "when  necessary"  should  be  replaced  with  meaningful,  measurable  criteria  of 
adequate  responses  in  the  language  of  the  standard. 

4.  AHCA  believes  the  WRP  (Section  1910.933(c))  is  an  illegal  attempt  by  OSHA  to  supercede 
state  workers'  compensation  programs.  AHCA  fiirther  believes  that  OSHA's  proposal 
creates  a  perverse  incentive  for  an  individual  not  to  comply  with  treatment  regimens  because 
by  doing  so  the  employee  is  in  a  position  to  collect  90%  of  pay  and  benefits  without  working 
The  requirement  is  even  more  troubling  and  inappropriate  since,  under  the  proposed  standard, 
WRP  is  not  limited  to  cases  of  work-related  occupationally  acquired  MSDs  because,  as 
proposed,  there  is  no  requirement  that  MSDs  be  identified  as  having  occurred  at  the  work 
site.  We  object  to  the  current  proposal  requiring  employers  to  assume  responsibility  for 
employees  injured  at  home  or  at  another  job  simply  because  activities  at  work  may  contribute 
to  the  course  of  the  injury. 

Recommendation: 

•  OSHA  should  resolve  its  concerns  related  to  coverage  determinations  and  salary  and 
benefits  payments  with  state  workers'  compensation  boards  and  not  shift  the 
responsibility  to  employers  who  pay  insurance  to  protect  workers.  AHCA 
recommends  that  OSHA  remove  WRP,  Section  1910.933(c),  from  this  proposal 
and  direct  its  efforts  toward  working  with  states  to  improve  existing  worker's 
compensation  systems. 
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•    In  the  evait  that  OSHA  decides  not  to  remove  WRP  altogether,  as  AHCA  strongly 
recommends,  OSHA  should: 

-  Eliminate  coverage  of  aggravated  MSDs,  except  as  relates  to 
requirements  for  hght  duty; 

-  Limit  WRP  to  seven  days,  which  is:  1 )  the  maximum  amount  of  time 
most  employees  would  be  uncovered  by  workers'  compensation 
insurance  for  bona  fide  MSDs;  2)  the  maximum  number  of  days 
required  away  fi-om  work  for  most  reported  MSDs  according  to  OSHA 
dted  data;  and  3)  a  more  potentially  feasible  economic  burden  for 
employers. 

-  Establish  more  reasonable  and  well-defined  criteria  for  application  of 
WRP  to  incorporate  relevant  comments  contained  in  this  comment 
letter,  e.g.,  woik-relatedness  has  lost  all  significance  and  meaning  under 
this  proposed  rule  since  injuries  do  not  have  to  be  identified  as 
occurring  at  a  specific  time  or  place  at  work;  in  fact,  they  don't  have  to 
occur  at  work  at  all.  Reasonable  and  well-defined  criteria  should 
preclude  pre-existing  conditions  and  injuries  that  occur  at  home  as  it  is 
unacceptable  that  facilities  will  be  responsible,  not  only  for  the 
workplace,  but  the  general  health,  habits  and  hobbies  of  their 
employees. 

A  fiill  ergonomics  program  will  be  required  in  all  LTC  facilities  imless  OSHA  increases  its 
trigger  threshold  fi-om  "one"  recordable  MSD;  and  the  quick  fix  option  as  defined,  does  not 
appear  to  be  an  option  for  LTC  employers.  The  requirement  proposed  under  Section 
1910.906  that  only  one  covered  MSD  (or  its  symptoms  for  seven  days)  triggers  a  fiiH 
ergonomics  program  is,  in  the  case  of  LTC  facilities,  a  requirement  that  all  faciUties  conduct  a 
full  ergonomics  program  OSHA  sutes  repeatedly  in  the  preamble  to  the  ergonomics 
proposal  that  the  requirements  of  the  basic  ergonomics  program  are  minimal.  Yet  under 
Section  1 9 !  0.906,  OSHA  has  set  the  trigger  fi-om  a  basic  program  to  a  full  program  so  low 
that  the  benefit  of  the  basic  program  will  be  lost  on  the  LTC  industry.  AHCA  commends 
OSHA  for  acknowledging  the  enormous  costs  of  the  full  program  and  attempting  to  design  a 
quick:  fix  option  so  that  the  full  program  is  not  always  necessary.  We  appreciate  that  the  quick 
fix  option  was  added  since  the  February  draft  of  the  ergonomics  proposal  to  meet  concerns 
that  one  covered  MSD  triggers  the  fiill  ergonomics  program.  However,  because  a  fiill 
ergonomics  program  must  be  instituted  if  another  MSD  occurs  in  the  job  within  36  months 
(Section  1910.910(b)),  LTC  facilities  will  be  unable  to  utilize  the  quick  fix  optioa 
Considering  the  broad  definition  of  a  covered  MSD,  the  required  training  to  report  early  signs 
and  symptoms  of  MSDs,  and  the  high  rate  of  staff  turnover  in  LTC  facilities,  we  view  the 
reoccurrence  of  an  MSD  within  three  years  as  a  given.  We  anticipate  continuous  training  of 
new  stafiE^  followed  by  the  reporting  of  new  MSDs  on  a  regular  basis  for  some  time  and 
cenainly  within  36  months  of  a  quick  fix. 

Recommendation: 

•    OSHA  should  increase  the  trigger  levd  for  a  fiill  ergonomics  program. 
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Hazard  information  and  reporting  requirements  are  well  beyond  the  usual  definition  of 
"hazard."  Under  Section  1910.914  of  this  proposal,  employers  must  provide  information  to 
employees  so  that  employees  can  recognize  and  report  on  eariy  MSD  "signs  and  symptoms" 
and  employers  must  respond  "pron^tly"  to  these  reports.  According  to  OSHA,  the  reporting 
system,  by  design,  should  be  highly  sensitive  and  receive  some  reports  that  will  not  result  in 
covered  MSDs.  The  obligation  that  employers  teach  employees  to  report  every  sign  and 
symptom  and  that  employers  promptly  respond  and  evaluate  every  sign  and  symptom  of  a 
possible  MSD  is  overly  burdensome.  We  remind  OSHA  that  signs  and  symptoms  of  MSDs 
include  an  extremely  wide  assortment  of  complaiiits  and  that  symptoms  are  subjective.  We 
also  stress  that  there  should  be  some  causation  or  work  relationship  to  obligate  an  employer. 
A  poor  night's  sleep  leading  to  a  stiff  neck  should  not  require  a  prompt  response  and 
evaluation  or  in  any  other  way  obligate  employers. 

Recommendation: 

•  OSHA  should  reevaluate  and  revise  its  hazard  information  and  reporting  requirements, 
within  the  context  of  employers,  like  LTC  providers,  who  are  faced  with  turnover 
rates  that  often  exceed  100%. 

•  Instead  of  requiring  employers  to  develop  the  wide  array  of  materials  described  in 
Section  1910.915,  OSHA  should  develop  extensive  hazard  information  materials 
relevant  to  those  specific  hazards  that  they  determine  are  most  likely  to  occur  in  a 
specific  workplace,  in  order  to  alleviate  the  employers'  burdens  for  developing  and 
disseminating  such  information.  It  is  currently  beyond  the  capability  of  LTC 
employers  to  develop  and  produce  this  information. 

AHCA  also  has  grave  concerns  about  the  requirement  under  Section  1910.21(b)  that 
employers  "periodically"  must  determine  whether  additional  controls  have  become  feasible. 
How  often  is  "periodically"  and  does  this,  in  essence,  require  employers  to  conduct  constant 
and  on-going  reviews  of  new  technology? 

Recommendation: 

•  Section  1910.21(b)  referring  to  periodic  assessment  should  be  deleted  and  OSHA 
should  be  required  to  provide  technology  and  program  upgrade  information  when  it 
determines  a  need  for  employers  to  change  its  administrative  and  engineering  course 
according  to  new  and  credible  research  more  accessible  to  OSHA  than  to  providers. 

While  AHCA  agrees  with  OSHA  that  the  right  to  privacy  and  confidentiality  of  medical 
records  are  important,  we  point  out  that  these  rights  normally  are  voluntarily  modified  when 
there  is  third  party  fiinancial  responsibility.  For  example,  submission  of  insurance  claims  open 
up  medical  records  to  Medicare  and  other  health  insurance  companies.  Likewise  under  this 
proposed  standard  where  employers  are  financially  responsible  for  WRP  and  workplace 
redesign,  employee  obviously  should  be  informed  of  all  the  HCP's  recommended  restriction 
on  the  en:^>loyee's  physical  activities.  Therefore,  AHCA  opposes  Section  1 910.93 2(aXl), 
which  requires  that  some  relevant  information  "must  not"  be  communicated  to  employers. 
We  also  oppose  Section  1910.93 1(d)  that  provides  HCPs  with  an  opportunity  to  conduct 
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woricplace  walkthroughs.  OSHA  should  acknowledge  that  LTC  workplaces  are  also 
residences  and  give  consideration  to  privacy  needs  and  maintaining  a  horaehke  environment. 
The  HCP  is  able  to  gain  a  clear  understanding  of  the  problem  job  and  available  alternatives 
without  walkthroughs  by  reviewing  all  the  information  received  under  Section  1910.93 1(a) 
and  (b). 

Recommendation: 

•  Section  1910.932(aXl)  should  be  deleted.  We  note  that  Section  1910.932  (aX2) 
preserves  privacy  and  confidentiality. 

•  Section  1910.93 1(d)  should  be  waived  when  the  employees'  workplace  is  a  residence 
for  others. 

9.  Training  reqxiirements  proposed  under  Section  1910.925  are  overly  broad  and  burdensome. 
As  stated  earher  in  this  letter  regarding  hazard  information  and  reporting  requirements,  it  is 
beyond  the  capability  of  LTC  employers  to  develop  and  produce  materials  as  required  in  this 
standard.  Training  is  made  even  more  challenging  and  expensive  for  the  LTC  industry 
because  of  its  high  turnover  rates  in  direct  caregiver  staff. 

Recommendation: 

•  As  described  under  section  5  of  this  letter,  to  alleviate  the  employers'  burden,  OSHA 
should  develop  training  materials  relevant  to  those  specific  hazards  that  they  determine 
are  most  hkdy  to  occur  in  a  specific  workplace. 

•  OSHA  should  reevahiate  and  rsvisc  its  training  requirements  to  allow  LTC  employers 
to  limit  initial  training  to  the  protection  and  safeguarding  of  employees'  health  with 
additional  training  on  the  ergonomics  program  standard  to  be  provided  at  regularly 
scheduled  six  month  intervals. 

10.  AHCA  is  appreciative  of  OSHA's  desire  to  propose  "a  long  start-up  period  so  employers  have 
time  to  get  assistance  before  the  compliance  deadline  comes  due."  We  are  concerned, 
howev^,  that  undo-  Section  1910.942  there  is  not  enough  time  to  learn  about  and  establish 
MSD  management  before  its  deadline  for  compliance.  The  standard  becomes  effective  60 
days  after  the  pubUcation  date  of  the  final  rule  and  MSD  management  must  occur  "Promptly 
when  an  MSD  is  reported."  Because  we  anticipate  that  MSDs  will  be  reported  early  undo- 
this  proposed  standard,  we  envision  that  the  MSD  management  component  deadline  will 
occur  almost  immediatdy  after  the  60-day  start-up.  This  hardly  provides  an  opportunity  for 
employers  to  receive  assistance  on  MSD  management,  which  is  a  particularly  large  and 
confiasing  comfK^nent  of  the  proposed  standard. 


Recommendation: 

•    Section  1910.942  should  be  revised  to  allow  an  MSD  management  compliance 
deadline  of  no  less  than  1  year  after  the  effective  date. 
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DDL  Conclusion 

Many  LTC  providers  have  voluntarily  implemented  ergonomics  programs  in  various  forms.  The 
results  of  these  programs  are  just  beginning  to  be  studied  and  effects  published.  There  is  no 
doubt,  and  to  OSHA's  credit,  that  the  agency's  emphasis  on  recognizing,  preventing  and  reducing 
the  risks  of  musculoskeletal  disorders  for  en^)loyees  in  the  workplace  created  the  impetus  and 
continues  to  stimulate  these  voluntary  programs  and  employer  eflforts.  That  being  said,  AHCA 
believes  that  the  promulgation  of  this  overly  broad,  vague,  costly  and  essentially  unenforceable 
standard  will  have  a  devastating  effect  on  the  forward  movement  of  LTC  in  solving  the  problems 
of  risk  exposure  to  MSD  hazards  in  the  workplace.  We  believe  it  would  be  far  more  valuable  for 
OSHA  to  use  its  resources  to  encouj^age  additional  research,  publish  user  friendly  guidance,  and 
share  effective  programs  and  best  practices.  OSHA's  help  combined  with  the  business 
considerations  already  driving  employers  to  reduce  injuries  and  illnesses  and  diminish  workers' 
compensation  costs  would  go  further  to  leverage  precious  resources  by  both  government  and 
industry  and  to  move  the  stellar  work  already  being  done  by  LTC  providers. 

An  ergonomics  program  standard  at  this  time,  not  based  on  sound  science  and  written  prior  to  the 
completion  of  research  to  address  so  many  unanswered  questions,  is  premature.  AHCA  strongly 
recommends  that  OSHA  delay  requiring  workplace  solutions  until  more  research  to  respond  to 
imanswered  questions  relating  to  the  causal  link  between  MSDs  and  the  workplace  are  completed 
and  solutions  are  tested  and  proven  effective.  Specifically,  AHCA  urges  OSHA  to  wait  until  the 
National  Academy  of  Sciences  study,  commissioned  by  Congress  in  1998  and  due  for  completion 
in  2001,  is  finished  before  requiring  LTC  facilities  to  expend  huge  amounts  of  money,  currently 
unavailable  to  them  on  a  program  that  may  or  may  not  be  effective. 

LTC  employers  are  concerned  about  the  health  and  welfare  of  their  employees.  Not  only  is 
employee  health  a  concern  in  and  of  itselC  but  the  health  of  direct  care  staff  impact  upon  the 
quality  of  life  of  the  residents  of  LTC  facilities.  This  is  why  many  of  our  members  are  trying,  in 
good  faith,  to  address  this  issue  and  voluntarily  implement  a  variety  of  ergonomics  programs. 
LTC  employers  are  expending  money,  time  and  effort  to  prevent  workplace  injuries  and  this 
proposed  ergonomics  standard,  as  written,  will  be  counter  productive. 

AHCA  appreciates  this  opportunity  to  submit  comments  on  behalf  of  our  more  than  12,000  LTC 
member  facilities.  We  look  forward  to  OSHA's  full  and  proper  consideration  of  our  serious 
concerns  and  recommendations  and  we  strongly  encourage  OSHA  to  withdraw  the  proposed 
ergonoraics  standard  until  such  time  as:  1)  definitive  and  conclusive  scientific  and  medical 
evidence  support  its  promulgation;  2)  feasible,  cost-effective  interventions  are  identified  to  LTC 
providers;  and  3)  financial  resources  to  pay  for  implementation  are  made  available. 

Sincerely, 

Charles  H.  Roadmin  II,  MD 
President  and  CEO 
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Cost  Impact  of  the  OSHA  Proposed  Rule 

OSHA  estimated  the  cost  impact  of  its  proposed  rule  for  implementation  ovw  a  ten-year  period. 
In  this  ten-year  estimate,  OSHA  included  its  projection  of  the  reduction  in  Musculoskeletal 
Disorders  (MSDs)  that  would  occur  over  the  ten-year  period  with  the  implementation  of  the  rule. 
This  projected  reduction  in  MSDs  translates  into  lower  estimated  costs  in  the  later  years  of 
implementation.  Whether  or  not  OSHA's  projection  of  MSD  reduction  is  accurate,  it  is 
reasonable  to  assume  some  reduction  in  work-related  injuries  with  appropriate  interventions  to 
reduce  injury.  What  is  not  reasonable  is  to  include  this  projected  reduction  in  cost  in  the  cost 
impact  that  OSHA  presents  as  the  annual  cost.  OSHA  throughout  its  presentation  in  the  Federal 
Register  presents  "annualized  costs,"  which  is  essentially  (though  not  exactly)  the  average  costs 
per  year  over  the  ten  year  period.  Since  the  cost  is  estimated  to  be  much  lower  in  the  laler  years, 
presenting  annualized  cost  makes  the  first  year  of  implementation  appear  to  the  reader  to  be  less 
of  a  burden  than  actual.  OSHA  might  argue  that  the  annualized  cost  provides  an  estimate  of  cost 
that  can  be  spread  by  business  over  the  course  of  ten  years,  but  that  is  not  how  the  cost  will  be 
Incurred,  nor  how  payment  for  costs  will  have  to  be  made  by  businesses  in  order  to  implement 
the  OSHA  rule 

OSHA  does  present  the  estimate  for  the  first  year's  actual  cost  in  its  detailed  document  on  its 
Preliminary  Economic  and  Regulatory  Flexibility  Analysis.  The  annualized  annual  cost  is 
estimated  to  be  $4.2  billioa  However,  the  actual  estimate  for  Year  One  alone  is  $9.2  billion — 
over  twice  the  amount  of  the  annualized  annual  cost.  The  following  is  the  year-by-year  estimate 
of  actual  incurred  costs  by  OSHA  for  all  industries  (Table  V-4  in  OSHA's  Preliminary  Economic 
and  Regulatory  Flexibility  Analysis); 


Year 

Cost  to  Employers 

1 

$9.2  Billion 

2 

$7.9  BUlion 

3 

$6.6  Billion 

4 

$6.0  Billion 

5 

$5.3  Billion 

6 

$4.8  Billion 

7 

$4.3  BUlion 

8 

$3.9  BUlion 

9 

$3  6  Billion 

10 

$3.3  Billion 

Even  if  these  estimates  above  are  too  low,  the  estimates  are  teUing.  Only  in  Year  8  of 
implementation  is  the  estimate  of  actual  incurred  costs  at  or  below  the  $4.2  bUlion  OSHA 
promulgates  as  the  annualized  aimual  costs.  Even  the  average  per  year  based  on  the  above 
numbers,  $5.5  billion,  is  greater  than  the  aimualized  costs  of  $4.2  bUlion.  This  diffidence  raises 
questions  about  the  method  or  methods  used  in  OSHA's  cost  estimate. 

The  difference  between  the  annualized  aimual  amount  and  the  actual  estimate  for  Year  One  in 
the  SIC  category  "nursing  and  personal  care  facUities"  is  noteworthy — and  striking  when 
discussing  the  impact  on  the  industry.  The  annualized  total  estimate  is  $  1 59  million  with  $5 1 


79 


million  attributed  to  the  Work  Restriction  Protection  (WRP)  alone  For  the  non-annualized  Year 
One  estimate,  the  OSHA  numbers  are  $394  million  with  $106  million  of  this  total  accounted  for 
by  the  WRP  provision. 

The  use  of  the  annualized  number  by  OSHA  underestimates  one  of  the  most  important 
components  of  impact  presented  by  OSHA;  the  percent  of  revenues  and  profits  consumed  by  the 
proposed  rule.  Even  with  the  underestimation  by  OSHA,  the  differential  impact  on  the  long  term 
care  industry  is  substantial.  For  all  industries,  the  percent  of  revenues  that  could  be  taken  by  the 
proposed  rule  using  the  armualized  annual  dollar  amount  is  0  03%,  and  the  percent  of  profits. 
0.6%.  For  "nursing  and  personal  care  facilities"  the  percent  of  revenues  is  0.25%,  seven  times 
greater  than  all  industries  combined.  The  percent  of  profits  is  5  .8%,  nearly  nine  times  greater 
than  all  industries  combined.  The  i>ercent  of  revenues  consumed  under  "residential  care" 
establishments  by  the  armualized  cost  is  0.25%  and  the  percent  of  profits,  9.8%. 

If  OSHA  had  reported  these  impacts  using  its  own  Year  One  estimate,  the  percent  of  revenues 
for  nursing  and  personal  care  facilities  would  have  been  0.62%,  and  the  percent  of  profits, 
14.4%.  In  residential  care,  the  Year  One  estimate  alone  consumes  0.66%  of  revenues  and  a 
staggering  25.2%  of  profits.  ^ 

These  percents  are  using  OSHA  estimates,  not  AHCA's  own  estimates.  And  these  percents  are 
for  a  1996  base  year  and,  thus,  do  not  include  the  recent  changes  that  have  occurred  in  the 
governmental  financing  of  long  terra  care,  in  particular  the  reduaion  in  revenue  associated  with 
the  implementation  of  the  Balanced  Budget  Act  of  1997.  The  fact  that  nearly  108%  of  nursing 
facilities  have  come  under  bankruptcy  within  the  last  six  months  indicates  that  the  financial 
environment  has  changed  substantially,  making  the  implementation  of  the  OSHA  proposed  rule 
an  even  more  precarious  impact  for  the  industry. 

OSHA  estimates  the  Year  One  impact  on  nursing  and  personal  care  facilities  and  residential  care 
to  be  in  total  $  526  million.  AHCA  estimates  the  Year  One  costs  to  be  fi-om  $1,090  million  to 
S 1 , 1 97  million — that  is,  over  a  billion  dollars  in  the  first  year  alone. 

Comparison  of  Year-One  Cost  Estimates 

of  Ergonomic  Standard:  $1, 197.1 


OS"^    Industry  Estimates 

□  "Residential  Care"  Q  "Nursing/Personal  Care"      ■  OSHA  Total 

□  ICF/MR  D  Assisted  Living  ■  Nursing  Facilities 
■  AHCA  Total 
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OSHA's  estimate  of  the  costs  for  Year  Two  through  Year  Ten  are  also  coiisistently  below 
AKCA's  estimate  for  these  years.  The  result  is  thai  OSHA's  estimate  of  total  costs  for 
nursing/personal  care  and  residential  care  facilities  for  ten  years  is  $3,144  million  while  AHCA's 
csiimaie  for  long  term  care  providers  ranges  from  $5,643  liiiilion  io  $6,541  million. 


Total  Cost  Estimates  for  Ten  Years 
of  the  Ergonomic  Standard:  cc 
OSHA  and  AHCA 


OSHA 


AHCA 


Total  Estiniates  for  Ten-Year  Period 
in  Long  Term  Care  industry 
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Ccmparfson  of  Year  Two  to  Year  Ten  Cost  Estimates 
of  Ergonomic  Standard  for  the  Long  Term  Care  Industry: 
OSHA  and  AHCA' 
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*OSHA  estimate  is  5.73%  o(  the  total  yeaf-by-year  esbmates  reported  by  OSHA  for  aB  induslnes.  OSHA  onty  reported 
first  year  estimates  by  industry  groups  artd  nursing/pefsonal  care  and  residcniial  care  )«ar-one  estimates  where 
5.73%  of  total.  Since  OSHA  's  estimate  for  other  years  is  based  upon  art  assumed  rate  ol  MSO  reduction  year  by  year, 
and  all  variable  costs  are  based  upon  a  cost  per  USD.  't  it  reasonable  Io  assume  tttat  tite  percent  each  year  of  the 
total  accounted  for  by  nursing/personal  care  and  rccidenlial  care  would  be  comtar* 
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Details  of  the  estimations  over  a  ten-year  period  of  the  proposed  rule  are  outlined  below  (Table 
6).  However,  one  difference  between  OSHA's  method  and  AHCA's  method  is  important  to 
understanding  the  overall  comparison.  OSHA  calculates  the  cost  of  job  controls  as  a  cost  per 
affected  employee.  So  the  total  decreases  over  the  years  with  an  assumed  decrease  in  the 
occurrence  of  MSDs.  AHCA  estimated  the  cost  of  job  interventions  (i  e  ,  job  control  devices)  as 
a  fixed  cost  that  occurs  in  the  first  year.  The  costs  for  job  interventions  in  later  years  are 
ordinary  maintenance  and  repair  costs,  as  well  as  the  introduction  of  new  controls  were  needed, 
and  an  incremental  increase  in  replacement  costs.  The  overall  cost  in  Year  Two,  using  the 
AHCA  method,  will  be  substantially  less  than  the  cost  for  full  implementation  in  Year  One. 
However,  as  depreciation  of  equipment  occurs  normally  over  the  years,  the  cost  of  replacement 
increases. 


AHCA  also  includes  the  estimation  of  training  new  employees  year  to  year.  Training  is  not 
simply  a  fijnction  of  the  rate  of  MSD  cases,  but  the  continuous  training  of  new  employees  in  job 
controls.  In  other  words,  AHCA  includes  a  constant  training  cost  related  to  ordinary  turnover. 

OSHA  does  not  include  costs  of  ordinary  maintenance  and  repair,  nor  does  OSHA,  apparently, 
include  the  continuous  requirement  of  training  for  new  employees. 

So,  even  though,  some  costs  may  be  reduced  because  of  a  decrease  in  MSD  cases  year  to  year, 
the  total  costs  from  Year  Two  through  Year  Ten  progressively  increase  because  of  depreciation 
in  job  reengineering  and  the  need  for  normal  replacement.  Tlie  ratio  of  the  AHCA  low-end 
estimate  to  the  OSHA  estimate  for  Year  Two,  for  example,  is  1 .03,  but  in  Year  Ten  the  ratio  is 
3.39  (Table  7). 

Tables  1  through  7  below  describe — in  more  detail — the  assumptions,  calculations,  and  results  of 
the  cost  estimate  conducted  by  AHCA.  Included  is  a  comprehensive  comparison  of  the 
assumptions  and  method  used  by  OSHA  with  those  used  by  AHCA.  The  reader  should  read  the 
details  provided  in  the  tables  to  gain  a  full  appraisal  of  the  basis  of  AHCA's  cost  estimates  and 
the  Umitations  embedded  in  the  OSHA  estimation  in  contrast.  The  tables  are; 


•  Table  I.  (pp.  A8-A9)        A  Comparison  of  OSHA  and  AHCA  Assumptions  in  Cost  Estimates  for 

Year  One  Implementadoa  of  the  OSHA  Proposed  Rule:  All  Components 
Except  die  Work  Restriction  Protection. 

•  Table  2.  (pp.  A10-A13)    Comparison  of  Numbers  for  Wages,  Facilities  (Establishments), 

Injury/IUness,  and  MSDs  Used  in  OSHA  and  AHCA  Cost  Estimates  for 
Year  One  of  Implementation. 

•  Tabic  3  (pp.  A 1 4-A 1 6)    AHCA  Cost  Estimate  of  Year  One  Implementation  of  OSHA  Proposed 

Rule:  All  Components  Except  Work  Restriction  Protection — Nursing 
Facilities,  Intermediate  Care,  Assisted  Living. 

•  Table  4  (p.  Al  7)  Comparison  of  OSHA  and  AHCA  Assumptions  for  Cost  Estimates  of  die 

Work  Restriction  Protection  Provision. 

•  Table  5 .  (p.  A 1 8)  Employw  Costs  for  die  Year  One  of  Work  Restriction  Protection 

•  Table  6.  (pp.  A-1 8-19)     Comparison  of  OSHA  and  AHCA  Assumptions  Used  for  Year-by-Year 

Cost  Estimates  of  the  Proposed  Rule. 

•  Table  7 .  (p.  A 1 9)           Comparison  of  OSHA  and  AHCA  Year-by-Year  Cost  Estimates  During 
 the  First  Ten  Years  of  Proposed  Eigonomic  Standard.  
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In  general,  as  summarized  in  the  tables,  we  believe  OSHA's  estimation  method  minimizes  and 
underestimates  the  human  resources  that  would  be  expended  to  implement  many  components  of 
the  program,  from  the  starting  of  a  basic  program  through  the  implementation  of  the  fiill 
program.  For  example,  to  assume  as  OSHA  has,  that  it  would  take  one  hour  of  managerial  time 
only  to  "familiarize"  oneself  with  the  proposed  rule  is  preposterous.  We  have  read  the  proposed 
regulation  as  presented  in  the  Federal  Register  and  more  than  one  hour — more  than  one  day — 
was  required  to  grasp  the  proposal  and  guess  what  actions  an  establishment  should  take  to 
comply.  For  the  employee  training  for  the  basic  and  full  programs,  OSHA  has  apparently  also 
omitted  the  costs  for  training  new  employees  arniually.  Training  in  Year  One  is  not  a  one  time 
event  because  staff  will  leave  during  the  year  and  new  staff  will  be  hired.  AHCA  has  included 
turnover  in  its  estimation. 

OSHA  has  also  based  its  cost  estimate  on  "recordable"  MSDs.  This  method  seems  to  imply  that 
the  proposed  rule  will  not  introduce  imcertainty  as  to  the  cases  for  which  the  rule  applies.  OSFIA 
assumes  that  current  practices  for  defining  "recordable"  MSDs  will  not  be  altered  by  the  political 
context  and  regulatory  arm  of  the  proposed  mle.  A  broader  count  of  cases  is  appropriate  for 
estimating  the  resources  spent  in  the  screening  process  to  account  for  the  new  uncertainty  the 
proposed  rule  will  introduce  into  any  organization. 

Related  to  the  issue  of  cases  to  count  under  the  screening  process  of  the  basic  program,  is  the 
OSHA  method  of  exchiding  from  the  estimation  of  costs  for  the  full  program,  establishments  that 
had,  according  to  an  OSHA  survey,  "ergonomic  programs"  in  place.  Given  that  the  focus  of  the 
proposed  rule  is  on  "problem  jobs"  within  an  organization,  it  does  not  appear  valid  to  exclude  an 
organization  because  it  has  an  institutional  "ergonomic  program."  The  exclusion  assumes  every 
present-day  ergonomic  program  covers  every  conceivable  "problem  job"  that  can  or  will  emerge 
under  the  proposed  ruJe. 

In  our  estimate,  we  assume  that  every  facility  could  have  at  least  one  problem  job.  Our 
estimation  assumes  a  distribution  of  problem  jobs  across  facilities  in  which  some  facilities, 
because  of  some  programs  in  place,  will  have  fewer  problem  jobs  under  the  rule  than  others.  For 
example,  some  facilities  may  have  three  problem  job  areas  emerging  in  nursing  services,  food 
service,  and  housekeeping.  Other  facilities  are  assumed  to  have  only  two  or  one  problem  job 
areas.  This  assumption  is  detailed  further  in  Tables  1  and  2. 

The  assumption  used  about  the  distribution  of  problem  jobs  across  facilities  results  in  what  we 
belief  is  a  sounder  estimate  of  the  costs  of  job  interventions — an  estimate  based  upon  actual  costs 
of  selected  engineering  controls.  As  mentioned  earlier,  OSHA  estimated  the  cost  of  job  controls 
by  constructing  the  average  cost  pa*  worker  in  a  problem  job  and  multiplying  this  average  times 
the  number  of  workers.  The  average  per  worko*  was  calculated  to  include,  or  subtract  from  the 
"gross"  cost  of  the  job  controls,  the  assumed  labor  savings  to  be  derived  from  the 
implementation  of  the  job  controls.  For  most  jobs  in  nursing  services,  it  needs  to  be  noted  that 
OSHA  did  not  find  any  labor  savings  from  the  ergonomic  control  costs  (Table  V-14  in  Chapter  V 
in  OSHA's  Preliminary  Economic  and  Regulatory  Flexibility  Analysis).  That  is,  the  value  of 
labor  savings  was  zero  dollars.  OSHA's  method  in  essence  treats  job  control  costs  as  variable 
costs  related  to  the  volume  of  staff  affected.  This  method,  as  noted  above,  enables  OSHA  to 
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calculate  a  reduced  costs  in  job  controls  over  time  by  assuming  a  reduction  in  workers  affected  in 
later  years  after  the  implementation  of  the  rule. 

One  problem  with  the  basis  of  OSHA's  estimate  of  job  control  costs  is  that  many  job 
reengineering  costs  function  more  as  fixed  costs  to  the  facility  than  a  cost  the  facility  can  vary,  or 
that  varies  proportionally,  by  the  number  of  employees  in  the  problem  job.  Two  facilities  may 
vary  slightly  in  terms  of  staff  in  nursing  or  direct  care  services,  and  resident  volume,  but  to  fix 
issues  in  patient  lifting  both  have  to  purchase  one  lift  device  to  properly  cover  their  needs.  Some 
job  controls  in  some  industries  may  be  worker  specific,  for  example,  the  engineering  control  is  a 
device  for  each  worker.  In  the  long  term  care  industry,  and  in  nursing  or  direct  care  services 
particularly,  the  fixes  are  less  a  device  or  method  for  the  worker  applied  to  the  worker's 
stationary  work  station  than  devices  used  in  delivering  patient  care.  All  facilities  in  long  term 
care  are  involved  in  patient  care,  meaning  that  it  is  reasonable  to  assume  that  there  is  a  minimum 
package  of  ergonomic  controls  common  across  facilities.  Information  from  a  company  that 
specializes  in  providing  ergonomic  solutions  in  health  care  settings  for  patient  lifting  suggests 
that  facilities  will  have  similar  fixed  costs  incurred  to  implement  job  controls.  Although  the 
charge  to  different  facilities  varied  slightly  for  the  external  contractor,  annual  charges  that  were 
in  the  $  10,000s  varied  in  most  cases  by  a  $1,000  or  less  between  facihties  with  100  beds  to  140 
beds. 

The  type  of  job  control  devices  for  nursing/direct  care  services  in  long  term  care  that  ergonomic 
consultants  may  include  in  programs  for  patient  lifting  and  transfer  are:  various  elearic  patient 
lifts,  SARA  slings,  regular  slings,  mesh  slings,  toilet  slings,  sUng  flats,  dextra  slings,  amputee 
slings,  and  freestanding  side  access  tubs,  among  others.  The  volume  of  fixes  may  vary  by 
patient  need,  but  not  volume  of  workers.  For  this  reason,  we  assumed  the  costs  of  fixes  varied 
more  by  long  term  care  setting  than  number  of  workers,  that  is,  between  nursing  facilities, 
ICF/MRs,  and  assisted  hving. 

Clearly,  the  type  of  job  controls  listed  above  are  those  relevant  to  the  OSHA  proposed  rule 
OSHA  defines  "patient  handling  jobs  (e.g.,  nurses  aides,  orderlies,  nurse  assistants)"  as  manual 
handling  jobs  and  the  recommended  job  fixes  by  OSHA  for  these  manual  handling  jobs  are  the 
type  of  devices  above  (Chapters  I  and  ID  in  OSHA's  Preliminary  Economic  and  Regulatory 
Flexibility  Analysis).  OSHA  states  that  for  manual  handling,  solutions  to  eliminate/reduce 
bending  motions  include  the  use  of  "lift  tables. .  and  simple  mechanical  aids."  Also  OSHA 
states  that  another  important  fix  is  to  ehminate/reduce  lifting  and  lowering  forces  by 
eliminating/reducing  the  need  to  lift  or  lower  manually  by  using  "lift  tables. . .  hoists. . . and  similar 
mechanical  aids"  (Chapter  III  in  OSHA's  Preliminary  Economic  and  Regulatory  Flexibility 
Analysis).  In  patient  care,  many  other  fixes  OSHA  mentions,  such  as  reducing  the  weight  of  the 
object  lifted  by  reducing  the  size  of  the  object  or  the  volume  of  containers,  are  not  apphcable. 
Only  devices  to  reduce  the  Ufting  of  a  fixed  weight  applies. 

We  assumed  that  half  the  facilities  in  long  term  care  had  job  controls  in  place  for  nursing 
services  already  so  we  only  applied  the  fixed  cost  per  facility  for  nursing  services  to  half  the 
facilities  in  the  industry.  This  assumption  hkely  underestimates  the  costs  of  job  control  fixes  but 
we  wanted  to  present  a  conservative  estimate.    First,  it  is  unlikely  that  half  the  facilities  can  be 
said  to  have  all  relevant  job  controls  in  place.  Second,  under  the  OSHA  proposed  rule  it  is  very 
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unlikely  that  establishments  with  some  devices  for  patient  lifting,  for  example,  will  not  have  to 
implement  additional  controls  for  problem  jobs  in  direct  care  services  to  comply  with  the  OSHA 
rule.  Again  our  estimate,  even  though  already  greater  than  OSHA's  estimate,  is  conservative  and 
in  all  likelihood  underestimates  the  cost  of  job  controls  in  the  long  term  care  industry. 

In  the  later  years  of  the  rules  implementation.  Year  Two  through  Year  Ten,  the  costs  of  job 
controls  are  lower  relative  to  the  costs  for  Year  One.  However,  as  fixed  costs,  depreciation  in 
equipment  should  be  included,  which  results  in  a  gradual  increase  in  the  costs  of  job  controls 
between  Year  Two  and  Year  Ten  (see  Table  6).  AHCA  believes  this  method  represents  a  more 
reality-based  estimate  of  the  manner  in  which  costs  would  be  incurred  over  the  years — i.e., 
treating  job  controls  as  an  initial  big  ticket  fixed  cost  with  usual  maintenance  and  increasing 
replacement  costs  incurred  over  the  remaining  years.  A  more  reality-based  estimate  for  the  type 
of  job  controls  involved  in  long  term  care  than  the  fabricated  treatment  of  job  controls  by  OSHA 
as  a  variable  cost. 
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Table  I.  A  Comparison  of  OSHA  and  AHCA  Assumptions  in  Cost  Estimates  for  Year  One 
Implementation  of  the  OSHA  Proposed  Rule: 
All  Components  Except  the  Work  Restriction  Protection 
OSHA  Assumptions  AssumfJtions  in  AHCA  Cost  Assessntent 

initial  Education  and  Planning  "  ^ 

,  '  -      -    Management  Familiarization  with  Standard    - 


1  hour  managenal  tme 


p  hours  of  managenal  time  for  reading  rule  and  familiarization 
Management  Training  on  Regulation   


Not  induded. 
Basic  Program 


j  12  hours  of  managerial  time  plus  $1,500  for  travel  costs  to  attend  industry 
jwortehops  on  rule. 


Work  Plan  (Management  Leadership  and  Staff  Assignments) 


1  hour  mar\agerial  time. 


|1  hour  per  managerial  staff  team. 
Managier^  in-Servlce  (Tnforrhattoh/Trairung) 


2  hours  managenal  time. 


12  hours  of  managenal  time  for  preparation  of  training  and  1  hour  per  staff  in  in- 
Iservice. 

--"  Set  up  Reporting  Systari 


1  hour  managerial  bme  jl  hour  preparation  (managenal  time)  and  1  hour  review  by  risk  management 

Employee  fa>-Sefvice  (Intermafion  and  Reporting  System). 


0.5  per  employee  and  0.5  managenal  time 


2  hours  of  managenal  time  for  preparation  of  training  and  0.5  hour  per  staff  in 
in-service  in  initial  training  program.  0  5  hour  per  nevi^  staff  and  0.5  hour  per 
managerial  time  for  new  staff  training  session  assumed  to  be  monthly  to  train 
new  staff. 

fnvestigatkm  Of  ApfHiditidh  of  Rule  to  MSO^  -  ~  — ■  ^ 


0.25  hour  of  managerial  time  and  0.25  hour 
of  employee  per  recordable  MSD. 


FuU  Program 


0.5  hour  of  managerial  time  and  0  5  hour  of  employee  time  per  occurrence  of 
work-site  injury  and  illness.  In  25%  of  cases  external  consultation  with  risk 
management/ergonomist  to  detemiine  application.  OSHA  assumption  assumes 
only  present  "recordable"  MS[>s  at  issue.  However,  under  the  broad  temis  of 
the  rule,  uncertainty  wSI  exist  as  to  what  injury/illness  should  be  defined  as  a 
relevant  MSO.  Management  will  take  the  prudent  course  to  be  in  compliance, 
so  the  incidef>ce  of  all  work-site  ir^ury/iUness  should  be  the  basis  of  cost 
assessment 


1  hour  managenal  time  plus  1  hour 
employee  time  per  covered  MSD. 


Job  Hazard  Analysis 


1  hour  managerial  time  and  1  hour  employee  time  per  covered  MSD  Assume  3 
problem  jobs  areas  in  long  term  care  establishments  for  purpose  of  analysis.  1 ) 
nursing/personal  care  services,  2)  food  service,  and  3)  housekeeping.  Assume 
50%  establishments  have  MSDs  covered  by  the  rule  in  all  3  areas.  Another 
25%  have  covered  MSDs  in  2  job  areas  because  they  have  program  in  place  for 
third  (assume  program  is  for  direct  care  jobs).  And  25%  have  covered  MSDs  in 
only  1  area  because  program  in  place  already  for  2  areas  (assume  one  program 
in  place  is  for  direct  care  jobs).  (Put  differently,  50%  facilities  have  already 
programs  for  direct  care  jobs.  Half  of  the  fadlities  with  a  direct  care  program 
also  have  a  program  for  another  area.  No  facility  has  a  program  already  in 
place  for  all  3  problem  job  areas.) 

This  assumption  differs  from  the  OSHA  assumption  where  fadlities  are 
excluded  if  they  have  an  "ergonomic  program'  Since  the  OSHA  rule  applies  to 
covered  MSDs  in  problem  jobs  and  no*  a  general  "ergonomic  program,'  having 
a  program  in  place  does  not  exclude  the  possibility  of  MSDs  for  "pnjblem  jobs  ' 

Although  the  assumption  used  by  AHCA  differs  from  that  used  by  OSHA.  when 
applied  to  an  estenate  of  the  number  of  employees  covered  by  the  rule  in  the 
ful  program,  the  AHCA  assumptkm  likely  underestimates  the  number  of 
employees  covered  by  the  njle.  The  estimate  of  employees  covered  by  the  rule 
drives  the  estimate  of  training  cost  under  the  fun  program.  So  the  AHCA 
assumption  provides  a  conservative,  and  ncrt  inflated  estimate,  of  staffing 
training  under  the  t\j»  program  under  the  rule. 
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OSHA  Assumptions 


Assumptions  in  AHCA  Cost  Assessment 
Evaluate  Job  Controls 


2-16  hours  of  employee  and  2-32  hours  of 
mariageriai  time,  depending  on  problem 
job;  in  15%  of  cases.  $2,000  for  consulting 
ergonomist's  time  is  assumed  to  be 
required  ( 16  hours  times  rate  of  $125  per 
hour). 


$2,000  (or  consultants  for  15%  of  program  jobs  covered  by  the  rule   12  hours 
employee  and  12  hours  managerial  time  per  program  job  covered.  12  hours  is 
the  approximate  average  of  the  ranges  and  distribution  of  cases  with  difFerent 
hours  in  the  OSHA  outline  of  assumptions 

Assume  3  program  job  areas  for  purpose  of  analysis  Also  assume  50% 
establishments  have  all  3  problem  jobs  covered  by  rule    Another  25%  have  2 
job  areas  because  they  have  program  in  place  for  third  And  25%  have  covered 
job  in  only  1  area  because  program  in  place  already  for  2  other  problem  job 
areas.  (See  "job  hazard  analysis*  above  ) 

hnplement  Job  Controls  r 


Vanes  with  industry  and  establishment 
Used  cost  in  estimate  as  cost  per  worker 
calculated  to  include  estimate  of  labor 
savir>gs  assumed  with  intervention  that  are 
assiKT^ed  to  offset  control  costs. 


Varies  with  program  implemented  and  preexistence  of  some  ergonomic 
programs.  Costs  estimated  as  cost  per  fadlrty  affected  under  the  assumption 
that  many  controls  require  same  purchase  by  all  facilities  irrespective  of 
variation  in  number  of  vrorkers  That  is.  many  controls  are  fixed  costs  at  the 
facility  level  and  not  variable  costs  that  vary  by  employee  volume. 


Managerial  Tiaining  in  Full  Program ' 


16  hours  of  managenal  time 


|16  hours  of  managenal  time. 


1  hour  of  employee  time  per  affected 
employee,  2  hours  of  managerial  time  per 
problem  job  to  provide  training;  25%  of 
employers  able  to  use  quick  fix  option  and 
these  therefore  do  not  need  to  conduct 
employee  training 

1  hour  of  employee  time  per  affected  employee.  2  hours  of  irutial  managerial 
time  for  in-service  preparation  and  1  hour  of  managerial  time  for  each  irvservice 
session  conducted  1  hour  per  new  staff  In  problem  job  and  1  hour  per 
managerial  time  for  new  staff  training  session  assumed  to  be  morthty  to  tram 
new  staff  No  quick  fix  for  relevant  MSDs  in  nursing.  ICF/MR  or  assisted  living 
facilities 

Administer  MSD  Management 

1  hour  of 

managenal  time  per  MSD 

|1  hour  of  managerial  bme  and  1  hour  of  administrative  assistant  time  per 
loccurrence  of  MSD  under  program 
Record-keeping 

0  25  hour  of  supervisory  time  per  MSD        |0  25  hour  of  supervisory  time  per  MSD 

Program  Evaluation    .  - 

4  hours  of  managenal  time  in  the  three 
years  following  occurrence  of  covered 
MSD.  For  25%  of  problem  jobs  able  to  use 
quick  ftx  option,  no  program  evaluation  is 
conducted. 

1  hour  of  managerial  time  per  year  to  review  results  and  20  hours  per  year  of 
staff  to  tabulate  data  and  prepare  report  No  quick  fix  for  relevant  MSDs  in 
nursing.  ICF/MR  or  assisted  living  facilities. 
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Table  2.  Comparison  of  Numbers  Tor  Wages,  Facilities  (Establishments),  Injury /Illness, 
and  MSDs  Used  in  OSHA  and  AHCA  Cost  Estimates  for  Year  One  of  Implementation. 
OSHA  Estimate  AHCA  Estimate 


Bureau  of  Labor  Statistics  (BLS)  Hourfy  Wages 
reported  for  1996  times  1.39  Assumed  39%  for 
benefits  on  top  of  hourly  wage. 

For  the  category  "nursing  and  personal  care 
fadfities,'  OSHA  used  $12.52  for  'production*  staff 
(general  staff)  and  $24  19  for  managerial  time. 
For  tt>e  category  "residential  care."  OSHA  used 
$12.08  Ibr  "production  workers"  and  $23.07  for 
managenai  trne. 

[See  TaWe  l^7  in  OSHA's  Preliminary  Economic 
and  Regulatory  Rexibaity  Analysis  of  proposed 
rute.] 


HourtyWages  - 

Used  most  recently  available  BLS  statistics,  which  are  for  November 
1999  for  "production  workers."  which  are  $10.39  hourly  wage  for  nursing 
and  personal  care  fadlities  and  $9.85  for  residential  care  establishments 
(BLS  Series  National  Employment  Hours  and  Earnings  from  BLS  web 
page  (»-»-»-.Ws.gov).  Used  the  ratio  of  "producton  worker'  to  managerial 
hourly  wage  used  by  OSHA  to  calculate  managerial  hourly  wage  to  have 
same  relatr^ely  to  1999  BLS  "production  workers"  wage  Hourly  wages 
used  include  39%  for  benefits. 

For  nursing  homes  and  ICF/MRs  used  $27.90  hourly  wage  for 
nrwnagerial  time  and  $14  44  for  aH  other  employees.  For  assisted  living, 
used  $26.14  for  managerial  hourly  wage  and  $13.69  for  afl  other 
employees. 

Facaities    ""^^^     X---         ■ ..-y 


•  'Nursing  and  personal  care  facilities" 
Used  24,009  reported  in  County  Business 
Patterns.  1996.  'Nursing  and  personal  care 
fadibes"  ir>ciudes  nursing  facilities  and 
interme<fiate  care  fadRties  (ICF/MRs).  Assume 
23.955  tal  under  scope  of  rule  dunr»g  the  first  year 

•  'Residential  Care" 

Used  28.762  reported  in  County  Business 
Panems.  1996   However.  OSHA  estimates  that 
only  16,077  of  these  fadlrties  would  fafl  under  the 
rute  in  the  first  year  of  the  standard  (Tabte  VIII-2  in 
F=9(iera/  Re^er,  Woi.  64.  No.  225.  pp.  65995- 
66000). 

[See  Table  1-1  in  OSHA  s  PreHminary  Economic 
and  Regulatory  Rexibility  Analysis  of  proposed 
rute.) 


Nursing  Facilities 

Used  the  Health  Care  Finandng  Administration's  (HCFA)  Online  Survey 
Certification  and  Reportii>g  System  (OSCAR)  data  from  nursing  fadlibes 
Medicaid/Medicare  certifKation  surveys.  Most  recent  data  available  as  of 
December  1999  was  analyzed.  Number  of  fadlities  is  16,937. 

ICF/MRs 

Used  the  HCFA  certification  survey  data  for  ICF/MRs  available  as  of  June 
1999.  Number  of  fadWiK  is  7.258. 

[Note:  Nursing  fadWes  plus  ICF/MRs  from  HCFA  data  equals  24.195 
which  is  very  similaf  to  the  numt>er  of  establishments  used  by  OSHA  of 
24,009  for  "nursing  and  personal  care  factliies."] 

/Assisted  Liviftg  Facilities/ResidentiaJ  Care 

Since  a  sir>gle  data  source  does  not  exist  as  it  does  for  nursing  fadWes 
and  ICF/MRs  above,  used  tfie  numt>er  of  fadlities  used  in  the  OSHA 
estimate  for  those  falling  urKler  the  rule  in  first  year  16,077  fadlities. 

Total  Erhployees"-;"""^  '"-  "'-^-  ":''-^ 


•     "Nurstrtg  and  personal  care  facilities' 

Used  1.806.086  employees  reported  in  County 
Business  Patterns.  1996.  "Nursing  and  personal 
care  facMes'  indudes  nursing  fadMies  and 
intermediate  care  factiities  (ICF/MRs). 


Care- 
Used  550.745  employees  reported  in  County 
BusMyets  Patterns.  1996. 

(See  Tabte  11-2  in  OSHA's  Preliminary  Economic 
and  Regulatory  Ftexibiiity  Analysis  of  proposed 


Nursing  Factltties 

Used  ttie  Health  Care  Rnandng  Administration's  (HCFA)  Online  Survey 
Certification  and  Reporting  System  (OSCAR)  data  from  nursing  faculties 
Medicaid/Medicare  certification  surveys.  Most  recent  data  avalabte  as  of 
December  1 999  was  analyzed.  Number  of  total  full-time  equivalents 
(FTEs)  n^onalty  from  analysis  of  these  data  is  1.562,562. 

ICF/MRs 

Used  the  HCFA  certification  si^vey  data  for  ICF/MRs  availabte  as  of  June 
1999.  Nunr*er  of  FTEs  derived  from  analysis  ofthese  data  is  203,237. 

[Note:  Nursing  facilities  plus  ICF//MRs  from  HCFA  d^  equals  1,765.799 
FTEs  which  is  very  similar  to  the  ninnber  of  employees  —1.762,000— 
reported  in  the  "nursing  and  personal  care"  industry  for  1999  by  BLS.] 

•     Assisted  Uving/Restdentiai  Care 

Used  the  number  of  employees  used  by  OSHA:  550,745  emptoyees. 
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OSHA  Estimate 


AHCA  Estimate 


Employees  and  Facilities  in  "Problem  Jobs"  Requiring  Analysis  Under  Full  Program: 
Jobs  with  MSDs  Requiring  Full  Program 


Number  of  problem  jobs  was  "the  number  of 
covered  MSDs  projected  to  occur  in 
establishments  with  problem  jobs  that  do  not 
already  have  an  effective  ergonomics  program  in 
place*  (Chapter  V,  Costs  of  Compliance,  in 
OSHA's  Preliminary  Economic  and  Regulatory 
Flexibility  Analysis  of  proposed  rule). 

•     "Nursing  and  personal  care  facilities'' 

Based  upon  the  1993  OSHA  Ergonomics  Survey. 
OSHA  estimated  that  22%  of  employees  are 
already  covered  by  ergonomic  engineering 
controls.' 

In  temis  of  facilities.  OSHA  estimated  that  only 
1 1 . 1 90  establishments  (or  46  6%  of  total)  would  be 
affected  by  the  rule  over  ten  years.  ^ 

o     "Residential  Care" 

OSHA  estimated  that  56%  of  employees  covered 
by  existing  ergonomic  engineering  controls.' 

In  terms  of  facilities,  OSHA  estimated  that  only 
14,449  establishments  (or  50.2%  of  total)  would  be 
affected  by  the  rule  over  ten  years.^ 

'SeeTable  11-6  in  Chaper  II,  Industrial  Profile  in 
OSHA's  Preliminary  Economic  and  Regulatory 
Flexibility  Analysis  of  proposed  rule. 

^Table  V!!!-4  in  Federal  Regisier,  Vol  64,  No.  225, 
pp.  66011-66018 


Fac:Uities: 

Assume  for  purposes  of  analysis  there  are  3  'problem  job'  areas  in  long 
term  care  establishments.  These  are:  1 )  direct  care  jobs  performed  by 
nursing  and  personal  care  staff,  2)  food  service/preparation  jobs,  and  3) 
housekeeping  and  more  specifically  laundry  services. 

No  facilities  are  excluded  as  being  unaffected  by  the  proposed  rule 
because  it  is  assumed  that  existing  ergonomic  programs  do  not  cover  all 
3  problem  jobs. 

Assumptions  about  percent  of  facilities  with  ergonomic  programs  in  place 
for  problem  jobs  are  outlined  in  Table  1. 

Employees  affected  by  Basic  Program  under  rule: 

all  employees  affected  under  basic  program  as  the  basic 
program  concerns  establishment-wide  reporting  system  and  practices  for 
identifying  MSDs  and  problem  jobs,  including  problem  jot>s  not  yet 
identified  or  under  existing  ergonomic  programs. 

Employees  affected  by  Full  Program  under  rule: 
Assume  all  facilities  will  have  at  least  one  problem  job,  so  some 
employees  in  all  facilities  will  be  affected.  For  purposes  of  analysis  of  full 
program  implementation,  used  the  assumption  on  percent  of  facilities  with 
problem  jobs  to  calculate  employees  covered  under  the  full  program. 
(See  Table  1  for  more  detail,  particularly  assumption  uruier  'job  hazard 
analysis  ')  Since  assuming  half  of  facilities  have  program  for  direct  care, 
assume  only  50%  of  direct  care  staff  covered  under  full  program.  As 
stated,  of  tNs  50%  with  a  program  for  direct  care  staff,  half  have 
problems  jobs  in  the  two  other  areas  because  the  direct  care  program  is 
the  only  program,  and  half  have  one  other  program  resulting  in  one  other 
problem  job.  Combining  this  distiibution  of  programs  across  all  facilities 
means  that  87.5%  of  food  service  and  housekeeping  employees  are 
covered  under  the  full  program  in  the  proposed  rule. 

In  nursing  facilities,  assume  907.332  nursing  empk>yees  at  any  one  time 
and  349.954  employees  in  /food  service/housekeeping.  The  result  is  that 
759,876  are  covered  by  proposed  rule  at  initial  implementation  of  full 
programs 

In  ICF/MRs.  assume  139.758  employees  in  direct  care  at  any  one  time 
and  45.322  in  food  service/housekeeping  (see  next  section  in  table  for 
calculation).  The  result  is  that  103.870  are  covered  by  the  proposed  rule 
at  initial  implementation  of  full  programs. 

In  assisted  living/residential  care,  assume  293,982  employees  in  direct 
care  any  one  time  and  15Z121  in  food  service^usekeeping.  The  result 
is  261.082  are  covered  by  the  proposed  rule  at  initial  implementation  of 
fun  programs. 

(A  survey  reported  in  The  Sfafe  of  Seniors  Housing,  1998  by  ASHA. 
PriceWaterhouseCoopers.  and  NIC.  suggests  that  the  percent  of  direct 
care,  housekeeping,  and  food  service  workers,  combined,  in  half  of 
assisted  living  facilities,  ranges  from  69.2%  to  92  8%  of  the  facilities. 
Without  more  precise  data  available,  used  81%  in  this  cost  estimate  as 
percent  of  direct  care,  housekeeping,  and  food  service.  Of  the  550.745 
total  employees.  446.103  are  in  direct  care/  housekeeping/  food  service. 
The  percent  direct  care  staff  is  of  total  direct  care/housekeeping/food 
service  ranged  from  64.4  to  67  4.  Direct  care  staff  was  assumed  here  to 
be  65.9%  of  total  direct  care/housekeeping/fbod  service.) 
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OSHA  Estimate 


AHCA  Estimate 


Turnover  and  Employee  Training  Costs 


Not  mduded 


Basic  Program 


•  Nursing  Facilities 

Applied  turnover  rates  for  RNs  (50.6%).  LPNs  (513%),  and  CNAs 
(93.3%)  from  a  survey  reported  in  the  f 999  Fads  and  Trends  by  AHCA 
to  the  total  employees  m  each  of  theses  categories  calculated  from  the 
12/99  OSCAR  data  Applied  50%  turnover  rate  to  food  service  and 
housekeeping,  and  25%  to  remainder  of  employees.  Result  was  968.227 
new  employees  annually  for  industry. 

•  ICF/MRs 

Food  service  workers  and  housekeeping  are  22  3%  of  total  employees  In 
nursing  facHities  Applied  this  percent  to  total  ICF/MR  employees  to 
estimate  number  of  PTEs  in  food  service  and  housekeeping  in  ICF/MR. 
This  nurriber  was  added  to  the  number  for  direct  care  staff  from  the 
analysis  of  the  HCFA  ICF/MR  data  to  get  185,080.  Turnover  rate  of  50% 
was  applied  to  this  number  and  25%  was  applied  to  remaining  employees 
in  ICF/MRs.  The  resuR  was  97.079  new  emptoyees  in  ICF/MRs  annually 

•  Assisted  Living/Residential  Care 

Applied  turnover  rate  of  50%  to  direct  care,  housekeeping,  and  food 
service  workers.  A  survey  reported  in  77ie  State  of  Seniors  Housing. 
1998  by  ASHA,  PriceWatertiouseCoopers.  and  NIC,  suggests  that  the 
percent  of  direct  care,  housekeeping,  and  food  service  workers, 
combined,  in  half  of  assisted  living  facilities,  ranges  from  69.2%  to  92  8% 
of  the  facttities.  Without  more  precise  data  available,  used  81%  in  this 
cost  estimate  as  percent  of  direct  care,  housekeeping,  and  food  service 
Of  the  550,745  total  employees.  446.103  are  in  direct 
care/housekeeping/food  service.  A  turnover  rate  of  50%  was  applied  to 
this  numi>er  and  25%  to  the  remainder,  yielding  a  total  of  249,213  new 
employees  annually. 


Full  Program 

/Vpplied  same  assumptions  outlined  in  the  preceding  section  of  this  taWe 
("Employees  and  Facilities  in  "Problem  Jobs"  Requiring  Analysis  Under 
FuB  Program ")  to  the  number  of  new  hires  annually. 

In  nursing  facilities,  assume  of  the  new  hires  in  nursing/food 
service/housekeeping,  51 1.571  are  covered  by  the  rule  under  full 
programs  annually. 

In  ICF/MRs.  assume  of  the  relevant  new  hires.  51.935  are  covered  by  the 
rule  under  fufl  pro-ams  annualy 

In  assisted  living/residential  care,  assume  of  the  relevant  new  hires. 
130,541  are  covered  by  the  proposed  rule  under  fuO  programs  annually. 
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OSHA  Estimate 


AHCA  Estimate 


Injury/Illness 


"Nursing  and  personal  care  facilities"  BLS  1996 
data,  but  only  used  MSD  numt>ers  in  cost 
estimates 

•     "Residential  Care" 

Same  as  for  nursing  and  personal  care  facilities 


Nursing  facilities 

Used  rate  reported  for  nursing  and  personal  care  facilities  by  BLS  for 
1998,  which  was  14  2  per  100  employee  PTE  for  total  cases  with 
occupational  injuries  and  illnesses,  yielding  estimated  221,884  injuries 
and  illnesses. 

ICF/MRs 

Same  as  for  nursing  facilities,  resulting  in  estimated  numt>er  of 
injuries/illnesses  of  28.860. 


9     Assisted  Living/Residential  Care 

Used  rate  of  98  per  100  PTEs  for  1998  reported  by  BLS  and  applied  to 
number  of  employees  used  in  this  estimate.  550.745.  yielding  53,973 
occupational  mjunes  and  illnesses. 
Muscufoskcletai  Disorders  (MSDs) 


•  "Nursing  and  personal  care  facilities" 

Used  1996  data  from  BLS  The  BLS  reports  detail 
on  type  of  injuryAillness  only  for  cases  with  days 
away  from  work.  Estimated  MSDs  covered  by  rule 
in  all  cases  with  days  from  work.  The  ratio  of 
cases  away  from  work  to  all  cases  was  2.9. 
Multiplied  2.9  times  'covered*  MSDs  in  cases  with 
days  from  work  to  get  estimate  of  total  covered 
MSDs  Estimated  43.945  covered  MSD  cases 
vnth  days  avt^y  from  work  and  127.496  in  total. 
This  numt>er  was  converted  into  a  rate  of  706  per 
10,000  employees.  Total  injuryAillness  cases  for 
1996  from  BLS  data  was  226,300  Soestintated 
covered  MSD  cases  was  56.34%  of  total 
injury/iHness  cases. 

•  "Residential  Care" 

Same  method  as  at>ove  Estimated  6,624  covered 
MSD  cases  with  days  from  work  and  19.449  total 
covered  MSD  cases.  Total  injury/illness  cases  for 
1 996  from  BLS  data  was  59.900.  So  estimated 
covered  MSD  cases  was  3247%  of  total 
injury/iltness  cases. 


,1;  sjj;?- 


Nursing  facilities 

Applied  rate  for  all  injury/illness  reported  by  BLS  for  1998  for  nursing  and 
personal  care  fadtities  The  rate  14  2  per  100  FVEs  applied  to  the  total 
1.562.562  PTEs  in  nursing  facilities  yielded  an  estimate  of  221.884.  Of 
these,  a  conservative  estimate  was  that  56.34%  were  relevant  MSDs  or 
125.012  cases 

Using  3  program  job  areas  in  analysis,  assumed  the  125.012  MSDs  were 
distributed  across  these  three  job  areas  proportional  to  the  percent  of 
employees  in  nursing  services  and  the  remainder  to  the  other  two  areas 
(72.17%  direct  care  staff  with  the  remainder  divided  between  food  service 
and  housekeeping).   Of  the  125.012  MSDs.  90.221  are  attributed  to 
direct  care.  1 7.396  to  food  service,  and  17.396  to  housekeeping.  Given 
the  assumption  about  percent  of  facilities  with  programs  in  place,  not  aO 
of  these  MSDs  are  covered  by  the  rule.  Assumed  50%  attributed  to 
direct  care  are  covered  under  the  rule  and  75%  of  one  other  area  (75%  of 
17,396)  All  facilities  experience  at  least  17,396  covered  MDS.  The 
result  is  that  75,554  MSDs  are  covered  by  the  nile  and  require  job  hazard 
analysis. 


I  irijuries  and 


ICF/MRs 

Same  method  above,  resulting  in  estimate  of  28.8 
illnesses  and  16.260  relevant  MSDs. 


Using  3  program  job  areas  in  analysis,  assumed  the  16.2 
distributed  across  these  three  job  areas  proportional  to  the  percent  of 
employees  vnthin  each  area  (75.51%  direct  care  staff  with  the  remainder 
divided  t>etween  food  service  and  housekeeping).  Of  the  16,260  MSDs, 
12.278  are  attributed  to  direct  care.  1.991  to  food  service,  and  1.991  to 
housekeeping.  Given  tfie  assumption  about  percent  of  facilities  with 
programs  in  place,  not  an  of  these  MSDs  are  covered  by  rule.  Assurried 
50%  attributed  to  direct  care  are  covered.  75%  of  one  other  area  (75%  of 
1,991).  An  facilities  experience  at  least  1.991  covered  MDS.  The  result 
is  that  9,623  MSDs  are  covered  by  the  rule  and  require  job  hazard 
analysis. 

Assisted  Living 

Used  rate  of  9.6  per  100  PTEs  for  1998  reported  by  BLS  and  applied  to 
number  of  employees  used  in  this  estimate,  550,745,  yiefciing  53,973 
occupational  injuries  and  illnesses  Of  these,  a  very  conservative 
estimate  was  that  3247%  were  relevant  MSDs  or  17.525  cases.  65  9% 
of  MSOs  attributed  to  direct  care  staff.  Using  same  estimation  used  for 
nursing  facilities  and  ICF/MRs.  yielded  1 1.004  MSDs  requiring  job  hazard 
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Table  3.  AHCA  Cost  Estimate  of  Year  One  Implementation  of  OSHA  Proposed  Rule  : 

 All  Components  Except  Work  Restriction  Protection*  

 Nursing  Facilities  


Initial  Education  and  Planning 


Management  Familiarization 
with  StandanJ 

(2  hours  X  $27.90  hourly  wage  X  16.937  fadlities) 

$945,085 

Management  Training  on 
Regulation 

(12  hours  X  S27  90  hourly  wage  X  16.937  facilities)  + 
($1,500  travel  costs  for  workshop  X  16,937  fadlites) 

$31,076,008 

Basic  Program                                ,  -  ^ 

Wortc  Plan  (Management 
Leadership  and  Staff 
Assignnnents) 

3  managenal  staff  per  faalrty  (Executive  Director, 
Nursing.  Administration).  (3  staff  X  1  hour  X  $27.90 
hourly  wage  X  16.937  factlltjes) 

$1,417,627 

Managers  In-Service 
(InformationyTrair^ng) 

(2  hours  preparation  X  $27  90  hourly  wage  X  16.937 
fadlities)  +  (1  hour  session  X  3  managerial  staff  X 
$27  90  hourly  wage  X  16,937  facilities) 

$2,362,712 

Set  up  Reporting  System 

(2  hours  X  $27  90  hourly  wage  X  16,937  fadlities) 

$945,085 

Employee  In-Service 
Onformation  and  Reporting 
System) 

(2  hours  preparation  X  $27.90  hourly  wage  X  16,937 
fadlities)  +  (0.5  hour  sesSKin  X  $14  44  hourly  wage  X 
1,562,562  staff)  +  (0.5  hour  session  X  $14  44  hourly 
wage  X  968.227  new  hires)  +  (0  5  hour  session  X 
$27.90  hourty  wage  X  12  sessions  per  year  X  16,937 
facilities) 

$22,052,635 

Invesligalion  of  Application  of 
Rule  to  hiSD  occurrence 

(0.5  hour  X  $27  90  hourly  wage  X  221, 8B4  cases)  +  (0.5 
hour  X  $14  44  hourly  wage  X  221.864  cases)  ($100 
per  exterrvai  review  X  55,471  cases) 

$10,244,384 

Full  Program 

Job  Hazard  Analysis 

r.  hour  X  $27.90  X  75.554  cases) -(1  hourXS14.44X 
75,554  MSG  cases) 

$3.19«.956 

Evaluate  Job  Controls 

(12  hours  X  $14.44  X  8,469)  +  (12  hours  X  $14  44  X 
12,703)  +  (12  hours  X  $14  44  X  16,937)  +  (12  hours  X 
$27.90  X  8,469)  +  (12  hours  X  $27  90  X  12,703)  +  (12 
hours  X  $27.90  X  16.937)  +  ($2,000  X  1,270  problem 
jobs  [15%  of  8.469])  ♦  ($2,000  X  1.905  proWem  jobs 
(15%  of  12.7031)  *  ($2,000  X  2.541  problem  jobs  [15% 
of  16,937]) 

$30,794,421 

Implement  Job  Controls 

($30,000  X  8,469)  ♦  ($3,000  X  12,703)  +  ($3,000  X 
16,937) 

$342,990,000 

Managerial  Training  in  Full 
Program 

16  X  $27.90  X  16.937 

$7,550,677 

Ennployee  Irv-Service  on  FuH 
Program  and  Job  Controls 

(2  X  $27  90  X  16,937)  ♦(IX  $14  44  X  759,876  affected 
staff) +  (1  X  $14.44  X  51 1,571  affected  new  staff)  +  (1  X 
$27.90  X  12  months  X  16,937) 

$24,975,287 

Adminisler  MSD  Management 

(1  X  $27.90  X  125.012) 

$3,487,835 

Recording-keeping 

(0.25  X  $27.90  X  125.012) 

$871,959 

Program  Evaluation 

(1  hour  X  $27.90  X  16.937)  *  (20  hours  X  $14  44  X 
16,937) 

$5,363,948 

Subtotal  for  Nursing  Facilities  (WRP  Rule  Not  Included) 

$488,286,617 
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Intermediate  Care  FaciHties 


Initial  Education  and  Planning  ■ 


Management  Familiarization 
with  Standard 

(2  hours  X  $27.90  hourty  wage  X  7,258  facilities) 

$404,996 

Management  Training  on 
Regulation 

(12  hours  X  $27  90  hourly  wage  X  7.258  facilities)  ♦ 
($1,500  travel  costs  for  workshop  X  7.258  facilities) 

$13,316,978 

Basic  Program 

Work  Plan  (Management 
Leadership  and  Staff 
Assigrtments) 

3  managerial  staff  per  faality  (Executive  Director. 
Nursing,  Administration)  (3  staff  X  1  hour  X  $27.90 
hourly  wage  X  7,258  facilities) 

$607,495 

Managers  In-Service 
(Information/Training) 

(2  hours  preparation  X  $27.90  hourty  wage  X  7.258 
facilities)  *  (1  hour  session  X  3  managerial  staff  X 
$27.90  hourly  wage  X  7.258  facilities) 

$1,012,491 

Set  up  Reporting  System 

(2  hours  X  $27.90  hourly  wage  X  7.258  facilities) 

$404,996 

Employee  In-Service 
(Information  and  Reporting 
System) 

(2  hours  preparation  X  $27  90  hourly  wage  X  7.258 
facilities)  ♦  (0  5  hour  session  X  $14.44  hourly  wage  X 
203.237  staff)  ♦  (0.5  hour  session  X  $14.44  hourty  wage 
X  97.079  new  hires)  ■»  (0.5  hour  session  X  $27.90  hourly 
wage  X  12  sessions  per  year  X  7.258  facilities) 

$3,788,267 

investigation  of  Application  of 
Rule  to  MSD  occunence 

(0  5  hour  X  $27.90  hourly  wage  X  28.860  cases)  +  (0.5 
hour  X  $14  44  hourly  wage  X  28,860  cases)  +  ($100  per 
external  review  X  7.215  cases) 

$1,332,466 

Fiill  Program, 

Job  Hazard  Analysis 

(1  hour  X  $27  90  X  9,523  cases)  ♦  (1  hour  X  $14  44  X 
9,623  MSD  cases) 

$407,438 

Evaluate  Job  Controls 

(12  hours  X  $14.44  X  3,629)  ♦  (12  hours  X  $14.44  X 
5,444)  ♦  (12  hours  X  $14  44  X  7,258)  -  (12  hours  X 
$27.90  X  3.629)  ♦  (12  hours  X  $27  90  X  5.444)  *  (12 
hours  X  $27  90  X  7.258)  +  ($2,000  X  544  problem  jobs 
|15%  of  3.629J)  +  ($2,000  X  817  problem  jobs  [15%  of 
5,444J)  ♦  ($2,000  X  1,089  problem  jobs  (15%  of  7.258]) 

$13,197,454 

Implement  Job  Controls 

($20,000  X  3,629)  +  ($3,000  X  5.444)  +  ($3,000  X 
7.258) 

$110,686,000 

Managerial  Training  in  Full 
Program 

16  X  $27.90  X  7.258 

$3,239,971 

Employee  In-Service  on  Full 
Program  and  Job  Controls 

(2  X  $27  90  X  7,258)  +  (1  X  $14.44  X  103.870  affected 
stafO  ♦(IX  $14.44  X  51,935  affected  new  staff)  ♦(IX 
$27.90  X  12  months  X  7.258) 

$5,084,799 

Administer  MSD  Management 

(1  X  $27.90  X  16,260) 

$453,654 

Recording-keeping 

(0  25  X  $27  90  X  16.260) 

$113,414 

Program  Evaluation 

(1  hour  X  $27.90  X  7.258)  +  (20  hours  X  $14  44  X 
7.258) 

$2,298,609 

Subtotal  for  Intermediate  Care  (WRP  Rule  Not  Included) 

$156,349,029 
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Assisted  Living 


Jnitiai  Education  and  Planning  a  , 


Management  Familiarization 
with  Standard 

(2  hours  X  $26  14  houfly  wage  X  16.077  facilities) 

$840,506 

Management  Training  on 
Regulation 

(12  hours  X  $26  14  hourly  wage  X  16.077  facilities)  ♦ 
($1,500  travel  costs  for  workshop  X  16,077  fadlittes) 

$29,158,533 

Basic  Program:-- V 

Work  Plan  (Management 
Leadership  and  Staff 
Assignments) 

3  mariagenal  staff  per  faalrty  (Executive  Director,  Direct 
Care.  Administration).  (3  staff  X  1  hour  X  $26. 14  hourly 
wage  X  16,077  facilities) 

Managers  li>-Seivice 
(Inform  ation/Training) 

(2  hours  preparation  X  $26.14  hourly  wage  X  16.077 
facilities)  ♦  (1  hour  session  X  3  managerial  staff  X 
$26  14  hourty  wage  X  16.077  facilities) 

$2,101,264 

Set  up  Reporting  System 

(2  hours  X  $26.14  houriy  wage  X  16.077  facitiUes) 

$840,506 

Employee  In-Service 
(Information  and  Reporting 
System) 

(2  hours  preparation  X  $26. 14  fiouriy  wage  X  16,077 
facilities)  ♦  (0.5  hour  session  X  $13.69  houriy  wage  X 
203.237  staff)  ♦  (0.5  hour  session  X  $13.69  hourty  wage 
X  96.302  new  hires)  *■  (0.5  hour  session  X  $26.14  houriy 
wage  X  12  sessions  per  year  X  16.077  facilities) 

$8,837,735 

Investigation  of  Application  of 
Rule  to  MSD  occurrence 

(0.5  hour  X  $26.14  houriy  vnage  X  53.973  cases)  *  (0.5 
hour  X  $13.69  hourty  wage  X  53.973  cases)  *  ($100  per 
external  review  X  13.493  cases) 

$2,424,197 

Job  Hazard  Analysis 

(1  hour X $26.14 X1 1.004 cases) ♦(I  hour X $13.69 X 
11,004  MSD  cases) 

$438,289 

Evaluate  Job  Controls 

(12  hours  X  $13.69  X  8.039)  ♦  (12  hours  X  $13  69  X 
12.058)  ♦  (12  hours  X  $13  69  X  16.077)  ♦  (12  hours  X 
$26.14  X  8.039)  ♦  (12  hours  X  $26.14  X  1^058)  ♦  (12 
hours  X  $26.14  X  16.077)  ♦  ($2,000  X  1,206  problem 
jobs  (15%  of  8.039B  +  ($2,000  X  1.809  problem  jobs 
[15%  of  12.058])  ♦  ($2,000  X  2.412  problem  jobs  (15% 
of  16.077)) 

$28,143,725 

Implement  Job  Controls 

($10,000  X  8.039)  +  ($3,000  X  12.058)  ♦  ($3,000  X 
16.077) 

$164,795,000 

Managerial  Training  in  Full 
Program 

16  X  $26  14  X  16.077 

$6,724,044 

Employee  In-Service  on  Full 
Program  and  Job  Controls 

(2  X  $26.14  X  16.077)  ♦(IX  $13.69  X  261.982  affected 
staff)  ♦(IX  $13.69  X  130,541  affected  new  stafO  ♦(IX 
$26  14  X  12  nrwnths  X  16,077) 

$11,257,179 

Administer  MSD  Management 

(1  X  $26.14X17.525) 

$458,104 

Recordir>g-keeping 

(0.25  X  $26.14X17.525) 

$114,526 

Program  Evaluation 

(1  hour  X  $26.14  X  16.077)  ♦  (20  hours  X  $13  69  X 
16.077) 

$4,822,135 

Subtotal  for  Assisted  Living  (WRP  Rule  Not  Included) 

$262,216,501 

Industry  Total  (WRP  Rule  Not  Included) 

$906,852,147 

65-610  00  -4 


94 


Table  4.  Comparison  of  OSUA  and  AHCA  Assumptions 
for  Cost  Estimates  of  the  Work  Restriction  Protection  Provision 
OSHA  Estimate  AHCA  Estimate 


OSHA  used  data  on  costs  of  worker 
compensation  daims  to  derive  estimates  of 
the  Work  Restriction  Protection  program 
(WRP).  The  exact  numberts)  used  by 
OSHA  is.  however,  not  clear.  Different 
numbers  are  presented  throughout  OSHA 
documents  related  to  the  WRP  estimate,  as 
highlighted  t>elow. 

In  Chapter  V  of  the  Preliminary  Economic 
and  Regulatory  Rexibility  Analysis,  OSHA 
states  that  it  began  with  an  estimated 
average  value  of  claims  as  $8,000  per 
MSD.  Also  estimated  that  58%  of  daim 
payment  is  indemnity  and  42%  medical 
costs.  WRP  is  to  cover  temporary  disability 
cases  only  and  not  permanent  disability. 
Estimate  was  that  38.5%  of  all  indemnity 
payments  are  for  temporary  disability. 
Thus,  as  OSHA  states,  'the  total  indemnity 
cost  of  cases  potentially  dealt  with  by  this 
provision  is  $1,783  ($8,000  x  .385  x  .58).' 
This  figure  was  reduced  by  30%.  to  $1,259. 
to  account  for  indemnity  costs  for  cases 
beyond  6  months.  Finally,  worker  benefits 
not  covered  by  worker  compensation  were 
added.  It  was  estimated  that  beneftis  was 
27%  of  wages  covered,  r»ot  39%  because 
'legally  required  benefits'  such  as  Sodai 
Security  and  workers'  compensation  would 
not  be  required.  The  addition  brought  the 
cost  per  case  to  $1,844 

Finally.  OSHA  reported  research  that 
indicates  that  69%  of  recordable  injuries  are 
covered  by  workers'  compensation.  Where 
workers'  compensation  is  availat>le  OSHA 
assumes  cost  to  employer  of  WRP  is 
reduced.  OSHA  also  estimated  cost  of 
cases  less  than  the  workers'  compensation 
waiting  period.  As  OSHA  conduded: 
'Taking  account  for  all  of  these  factors,  the 
average  weighted  cost  of  a  WRP  case  is 
estimated  to  be  $877  per  case  * 

However,  in  Table  V-1  of  Chapter  V. 
'Assumptions  Used  to  Develop  Costs  for 
Provisions  of  the  Proposed  Rule,'  in  the 
Preliminary  Economic  and  Regulatory 
Flexibility  Analysis.  OSHA  states  that  the 
cost  per  MSD  for  the  WRP  was  $1,293 
And  in  the  Federal  Register  (Vol.  64.  No. 
225.  November  3.  1999)  at  page  66038  in 
Table  VIII-7.  OSHA  states  its  assumption 
that  the  'cost  to  provide  work  restrictran 
protection*  is  '$946  per  MSD." 


AHCA  estimated  the  cost  of  the  WRP  provision  by  grounding  its  assumptiorvs  in 
the  actual  process  of  the  WRP:  payment  by  the  employer  for  days  from  vrark 

ductal  to  estimating  the  actual  cost  incuned  by  employers  is  the  average  days 
from  work  for  MSDs.  BLS  does  not  report  the  average  for  recent  years,  only  the 
median  and  the  numt>er  of  cases  within  different  ranges  of  days.  e.g..  3-5  days 
or  31+  days  However,  for  1990  and  1S91,  BLS  did  report  both  the  rate  per  100 
employees  of  cases  involving  days  away  from  work  and  the  rate  of  days  away 
from  work  Dividing  the  rate  of  days  by  the  rate  of  cases  gives  the  average  days 
away  from  wortc  for  cases  with  days  avray  from  work.  For  nursing  and  personal 
care  facilities  the  mean  for  1990  was  19.5  and  20.1  for  1991.  For  residential 
care,  the  means  were  19.2  and  18.0.  For  nursing  fadlities  and  ICF/MRs.  used 
19.5  means  days  from  work  and  18.0  for  assisted  living. 

The  wage  used  was  the  houriy  rate  from  BLS  noted  in  Table  2  times  1.27  using 
the  OSHA  assumption.  However,  it  is  not  dear  an  employer  under  the  WRP 
would  not  have  to  pay  Sodal  Security  and  other  'legaHy  required'  benefits 
Under  the  WRP  without  change  in  laws  otherwise,  the  employee  being  paid 
white  unable  to  work  may  still  be  considered  under  the  erriptoyment  of  the 
employer.  So  using  1.27  may  understate  the  costs  incurred.  Using  1.27.  the 
hourly  cost  for  nursing  fadlities  and  ICF/MRs  was  $13.20  and  $12.51  for 
assisted  living 

Two  WRP  costs  were  derived:  one  without  potential  of  recouping  costs  from 
workers'  compensation  and  one  assuming  some  recouping  of  costs.  How  the 
WRP  would  affed  present  workers'  compensation  operations  and  coverage  is 
unknown.  How  ar>d  when  recouping  costs  would  occur  is  also  unknown.  If 
recouped,  it  vrauld  likely  be  after  employer  costs  a.'e  incurred.  The  costs  of  lost 
opportunity  assodated  writh  employer  payments  under  WRP  should  also  be 
considered  but  are  not  irMduded  here. 

Costs  without  workers'  compensation.  The  number  of  MSDs  (Table  2)  was 
multiplied  by  the  hourty  cost  the  average  days  lost  converted  into  hours  (8 
hours  per  day),  and  0.9  to  get  the  costs  without  recouping  expenditures  from 
workers'  compensation.  (Without  evidence  otherwise,  used  total  number  of 
MSDs  t>ecause  the  effect  of  WRP  on  occurrence  of  cases  with  days  away  from 
work  is  unknown.) 

Costs  assuming  recouping  monies  from  workers'  compensation.  Used 
OSHA  assumption  that  70%  of  WRP  cases  have  workers'  compensation.  The 
weighted  numt>er  of  waiting  days  was  sutitraded  from  the  average  days  away 
from  work  to  cak:ulate  days  for  which  workers'  compensation  monies  might  be 
availat>le.  The  weighted  average  was  obtained  by  multiplying  the  waiting  period 
in  each  state  by  the  numt>er  of  employees  in  each  state  then  summing  the  result 
and  dividing  by  the  numt>er  of  total  employees  rtationwide  (the  MSD  rate  was 
assumed  constant)  TNs  weighting  was  possible  with  data  for  nursing  facilities 
and  ICF/MRs.  The  weighted  mean  waiting  period  was  5.49  days  for  cases 
among  nursing  facilities  and  5.64  for  ICF/MRs.  A  period  of  5.5  days  was  used 
for  assisted  living  The  waiting  period  was  subtraded  from  the  mean  days  from 
work  converted  into  total  hours  which  was  multiplied  by  the  number  of  cases 
(70%  of  MSD  cases),  the  houriy  cost,  and  0.666  (the  %  of  salary  under  workers' 
compensation)  to  get  potential  amount  recouped  from  wortcers'  compensation. 
Subtracting  this  arrraunt  from  the  total  initial  payment  under  WRP  by  the 
employer  gave  the  final  cost  to  the  employer  under  WRP  assuming  recouping 
monies  from  workers'  compensation  would  be  possible  and  ignoring  the  cost  of 
lost  opportunity  with  the  nrwnies  expended  by  the  employer  prior  to  recouping 
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Table  5.  Employer  Costs  for  the  Year  One  of  Work  Restrictioo  Protection 


Long  Term  Care  Provider 

Employer  Payments  to 
Employees  for  Days  Away 
From  Work  Under  the  Work 
Restriction  Provision 

Employer  Costs  Assuming 
Monies  Recouped  from 
Workers'  Compensation 

Nulling  Facflities 

$231,682,239 

$145,458,664 

ICF/MRs 

30.134.333 

19.039.521 

Assisted  Living 

28.413,212 

18.192.349 

Industry  Total 

$290,229,784 

$182,690,534 

Table  6.  Comparison  of  OSHA  and  AHCA  Assumptions 
Use  for  Year-by-Year  Cost  Estimates  of  the  Proposed  Rule. 
OSHA  Year-by-Year  Estimate  v  >WC4  Year-by-Year  Estimate 


OSHA  estimates,  aside  from  year-one 
estimates  of  managerial  'farrvltanzation' 
with  tfie  rule  and  initial  ptanning,  are  based 
upon  costs  per  affected  emptoyee.  OSHA 
estimates  a  reduction  in  tfie  MSO  rate  each 
year  as  a  benefit  of  the  proposed  rule  and 
applies  this  projected  reducton  to  the 
calcuiation  of  year  to  year  costs  For 
exampJe.  since  OSHA  assumes,  by  its 
method,  that  job  control  costs  are  vahable 
costs  defined  by  volume  of  affected 
employees,  job  control  costs  are  reduced 
each  year  because  the  rate  of  MSD 
occurrence  is  reduced  (i.e.,  there  are  less 
new  MSOs  requiring  implementation  of  job 
controts) 

OSHA  s  method  apparently  does  not 
ir>dude  a  fbted  cost  for  employee  training 
year  to  year  for  r>ew  employees  in  problem 
jobs 

The  folowing  is  the  percent  of  reduction  in 
MSD  cases  OSHA  assumes  (or  each  year 
over  the  ten  year  period: 

Projected  Estimate  of  Reduction  in  MSD 


Cases 

Year  2 

7% 

Years 

11% 

Year  4 

15% 

Years 

17% 

Years 

20% 

Year/ 

22% 

Years 

23% 

Year  9 

24% 

Year  10 

26% 

All  cost  estimates,  as  were  OSHA  s.  were  calculated  usir>g  the  dollar  value  in 
Year  One.  Inflation  costs  were  not  included. 

•  Managerial  Training 

AHCA  assumes  ttiat  managerial  training  occurs  every  year  for  new 
managerial  staff  Assuming  an  annual  turnover  among  managerial  staff  of 
25%,  the  year-one  costs  for  relevant  categories  of  cost  were  muttiptied 
tirT>es  0.25.  Categories  of  costs  wt>ere  a  factor  of  0.25  was  rmiltiplied 
included: 

e     Management  faniliarization  with  standard 

•  Dtenagement  toaining  on  regulation 

•  Managers  in-service  on  basic  program 

•  Managerial  tiaining  in  full  program 

•  Review  Woric  Plan  for  Basic  Program 

AHCA  assumes  that  reviewing  the  wortc  plan  is  an  annual  function  of  any 
orgaruzatlon  and  remains  the  same  year  to  year. 

•  Employee  training  in  basic  program 

AHCA  includes  tlte  training  cost  for  all  new  employees  annually. 
The  numt>er  of  new  employees  annually  calculated  for  the  year-one 
estimate  is  appRed  to  each  subsequent  year.  The  base  year  nurr^er  for  al 
employees  at  ttie  time  of  the  rules  implement^on  is  not  included.  Only  tfus 
turnover  factor  and  the  time  of  managerial  staff  for  the  tiaining  sessions  are 
included. 

>     Employee  training  in  the  full  program 

AHCA  includes  the  estimated  number  of  new  employees  annually  In 
problem  jobs  thct  was  calculated  in  the  year-one  estintate  for  estimatirtg 
training  costs  in  subsequent  years.  Only  tfws  turrwver  factor  and  the  time  of 
managerial  staff  for  the  training  sessions  are  included. 

•  Injury/IBness/MSD  cases 

AHCA  used  OSHA  s  projected  reduction  in  MSD  cases  year  to  year  to 
adjust  the  relevant  year-one  estimates.  For  example,  relevant  costs  In  year 
one  were  muKlplied  by  0  93  to  estimate  the  year-two  costs,  by  0.89  for  year 
three,  and  so  on.  Categories  of  costs  estimated  in  this  manner  were: 

•  Investigation  of  application  of  rule  to  MSD  occurrence 

•  Job  hazard  analysis 

•  Evaluate  pb  controls  
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OSHA  Year-by-Year  Estimate   AHCA  Vieer-Oj'^Vv'^.  ii:;crjWoi'e 


•     Administer  MSO  management 

•  Record-keeping 

•     Costs  cf  the  Work  Restriction  Protection 

•     Implement  Job  Controls 

AHCA  estimates  job  controls  as  institutional  fixed  costs  As  such,  assuming 

alt  job  controls  are  implemented  in  year  one.  the  costs  in  other  years  are  for 

maintenance/repairs  of  job  control  devices,  the  introduction  of  new  job 

controls,  3S  wdl  3s  dcprccistion  th3t  sntdils  sn  incr63SGd  rstc  of 

replacement  costs  over  the  ten-year  period.  The  year  one  costs  of  job 

controls,  which  was  assumed  an  underestimation,  was  multiplied  by  a  0.20 

.  (20%)  factor  for  annual  maintenance/repairs  snd  the  introduction  of  new 

controls.  K  was  also  multiplied  by  the  reptscement  costs  assumed  for  the 

respective  year  Trie  maintenance/repair  costs  and  new  control  costs  were 

added  to  the  respective  year's  replacement  costs.   K  was  assumed  that  by 

year  ten.  replacement  costs  (the  total  of  the  percents  across  the  years) 

would  be  about  100%  of  original  costs.  The  percent  of  the  base  year  job 

control  costs  (a  1  5  increase  each  year  starting  with  2%  in  Year  Three) 

used  to  estimate  replacement  costs  were: 

Percent  of  Base  Year  Costs  for  Replacement  Costs 

Year  Two  0% 

Year  Three  2% 

Year  Four  3% 

Year  Five  4.5% 

Year  Six         6  75% 

Year  Seven  10.125% 

Year  Eight      15  875% 

Year  Nine       23  8125% 

Year  Ten        35  7188% 

•     Program  evaluation 

Program  evaluation  is  a  constant  function  annually  and  the  cost  remains  the 

same. 

Table  7.  Comparison  of  OSIIA  and  AHCA  Year-by-Year  Cost  Estimates 

 During  the  First  Ten  Years  of  Proposed  Ergonomic  Standard.  

OSHA  Estimate  AHCA  Estimate 

for  for  Nursing  Facilities.  ICF/MRs.  and  Ratio  of 


Nursing/Personal 

Assisted  Living 

AHCA  Estimate 

Year  of 

Care  and 

Low-End  of 

High-End  of 

to 

Rule 

Residential  Care* 

Estimate 

Estimate 

OSHA  Estimate 

1 

$526,346,359 

$1,089,542,680 

$1,197,081,932 

2.07 

to 

2.27 

-  V  "2  ' 

$452.052.56Z4.5: 

a"$487,549;199r 

'  $567,560,703:: 

:i:o3 

1.26; 

3 

$378,831,366 

$468,783,765 

$564,493,698 

1.24 

to 

1.49 

4 

$346,873,362-: 

^  $463,833,621 

$555,241,985 

134^ 

to 

1.60 

5 

$306,506,434 

$467,543,259 

$556,800,837 

1.53 

to 

1.82 

.  6 

$273,365,863  - 

:  $473.107J16 

-  $559;l39;i17 

1^73 

to 

2:05 

7 

$245,947,058 

$488,413,685 

$572,294,301 

1.99 

to 

2.33 

a 

$223,080,047 

$521  ;i  82.054 

$603,997,277 

2.34 

10  : 

2.71 

9 

$203,652,363 

$567,499,475 

$649,229,306 

2.78 

to 

3.18 

r  10 

$187,549,389  ; 

$635,569,006 

:  $715,148,052 

3,39 

to 

3.81 

Total 

$3,144,404,801 

$5,643,034,459 

$6,540,987,207 

1.79 

to 

2.08 

*OSHA  estimate  is  5.73%  of  the  total  year^toy-year  estimates  reported  by  OSHA  for  aH  industries.  OSHA  only  reported 
firsi  year  estimates  by  industry  groups  and  nuising/personal  care  and  residenlial  care  year-one  estimales  wtiere 
5.73%  of  total.  Since  OSHA's  estimate  (or  other  years  is  based  upon  an  assumed  rate  of  MSD  reduction  year  by  year, 
and  al  variable  costs  are  based  ufMin  a  cost  per  MSO,  I  is  reasonable  to  assume  tital  the  percent  each  year  of  tlic 
total  accounted  for  by  nuremg/personal  care  and  residential  care  vvould  be  constant 
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Senator  Enzi.  Ms.  Worthington. 

Ms.  Worthington.  Good  morning,  Senator  Enzi  and  Senator 
Wellstone. 

I  am  pleased  to  speak  today  on  behalf  of  the  2.6  million  reg- 
istered nurses  in  this  country.  In  addition  to  my  work  with  ANA, 
I  have  23  years  of  experience  as  an  intensive  care  nurse,  a  hospital 
occupational  health  nurses,  and  a  CDC  investigator. 

I  got  into  the  field  of  health  and  safety  because  of  the  back  inju- 
ries that  my  fellow  health  care  workers  were  experiencing.  Inter- 
estingly enough,  to  respond  to  an  earlier  comment  by  Senator  Enzi, 
the  hospital  where  I  worked  had  made  a  for-profit  ergonomics  cen- 
ter. Unfortunately,  they  were  not  referring  their  own  employees 
who  had  been  injured  to  the  for-profit  ergonomics  center.  That  was 
my  stimulus  to  get  into  health  and  safety. 

Ergonomics  is,  needless  to  say,  at  the  heart  of  our  members'  day- 
to-day  lives.  ANA  appreciates  this  opportunity  to  comment  on  some 
of  the  patient  care  and  cost  concerns  raised  by  the  OSHA  standard. 
The  science  and  the  facts  strongly  demonstrate  that  the  health  care 
industry  desperately  needs  this  ergonomics  standard.  We  believe 
that  a  comprehensive  ergonomics  standard,  with  the  components 
proposed  by  OSHA,  is  the  answer. 

Every  day,  nurses  suffer  debilitating  and  often  career-ending  and 
life-altering  injuries  from  repeatedly  lifting  and  moving  patients. 
Back  injuries  affect  up  to  38  percent  of  all  nurses.  Patient  han- 
dling, transfers,  and  manual  lifting  are  significant  risk  factors  for 
back  injuries.  For  example,  a  back  injury  occurred  to  DC.  Nurses 
Association  member  Becky  Rice  in  February  of  1999  in  the  inten- 
sive care  unit  where  she  works.  She  and  another  nurse  assisted  a 
patient  who  was  comatose  and  on  a  ventilator  to  move  up  in  bed. 
They  positioned  themselves  and  used  appropriate  body  mechanics 
to  slide  the  patient  up  in  the  bed,  but  unfortunately  during  that 
process,  Becky  experienced  great  pain,  and  within  days  required 
back  surgery.  She  is  still  at  home  and  will  require  additional  sur- 
gery and  is  still  waiting  for  approval  by  her  workers'  compensation. 

During  the  week  prior  to  her  actual  injury,  Becky  was  assigned 
to  care  for  a  400-pound  patient  on  4  consecutive  days,  and  she 
worked  12-hour  shifts.  So  the  actual  instantaneous -injury,  as  the 
ergonomics  standard  points  out,  is  really  not  what  we  are  talking 
about  here;  it  is  the  repetitive  activities,  day  to  day,  hour  to  hour, 
on  12-hour  and  sometimes  16-hour  shifts,  that  are  adding  up. 

She  did  a  lot  of  the  work  that  she  was  assigned  to  with  little  or 
no  assistance  because  they  were  short-staffed  and  because  it  was 
so  crazy  in  the  intensive  care  unit  that  day. 

Recent  changes  in  the  health  care  environment  have  lowered 
staffing  levels  requiring  individual  nurses  to  care  for  more  patients 
with  fewer  people  to  assist,  thereby  increasing  their  risk  of  injury. 
Additionally,  nurses  are  often  forced  to  work  mandatory  overtime. 
These  unacceptable  working  conditions  lead  to  a  greater  risk  of  in- 
jury. 

Mary  Runyon,  an  Ohio  Nurses  Association  member,  wrote  to  her 
Senators  3  weeks  ago  urging  them  to  oppose  the  anti-ergonomics 
amendment.  Ten  years  ago,  she  suffered  a  severe  injury  requiring 
both  back  surgery  and  hip  surgery.  In  her  intensive  care  unit,  back 
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injuries  have  affected  half  of  the  staff,  some  with  as  much  as  3 
months  of  lost  work  time.  At  least  10  of  the  nurses  in  her  facility 
have  left  nursing  altogether  or  transferred  to  another  environment 
due  to  back  injuries. 

ANA  prides  itself  on  our  long  history  as  patient  advocates.  We 
take  that  responsibility  very  seriously,  and  we  do  believe  that  it  is 
possible  to  care  for  our  patients  without  having  to  jeopardize  our 
own  safety  and  health. 

With  lifting  and  transfer  devices,  we  can  move  both  heavy  and 
frail  patients  safely,  easily,  and  smoothly,  which  means  we  can 
move  them  more  frequently.  Mobility  is  essential  to  full  recovery 
from  surgery  and  illness.  Immobility  leads  to  complications  like 
pneumonia,  bedsores,  and  blood  clots,  resulting  in  increased  hos- 
pital stays  and  increased  costs. 

Ten  years  ago,  we  were  having  similar  discussion  about  OSHA's 
bloodborne  pathogens  standard,  and  more  recently  about  tuber- 
culosis. These  standards  called  for  the  use  of  gloves  and  respirator 
masks,  and  opponents  argued  that  the  use  of  these  visible  barriers 
would  remove  the  compassion  and  the  human  touch  from  health 
care.  Today,  everyone  agrees  that  gloves  and  masks  protect  both 
health  care  workers  and  patients,  and  that  when  explained,  these 
devices  are  found  not  only  acceptable  but  desirable  on  the  part  of 
patients  and  families. 

ANA  believes  that  the  ergonomics  standard  will  not  only  save  the 
health  and  careers  of  nurses,  but  that  it  will  reduce  costs  for  health 
care  facilities.  We  share  the  industry's  concerns  about  high  rates 
of  employee  turnover  and  the  costs  associated  with  high  turnover. 
To  recruit  and  retain  health  care  workers,  ANA  believes  that  the 
health  care  industry  must  provide  a  work  environment  free  of  the 
physical  hazards  that  cause  injuries.  In  fact,  some  nursing  homes 
now  advertise  for  new  staff  by  stating  in  their  ads  that  'We  are  a 
lift-free  facility." 

Any  conclusion  that  the  costs  of  the  OSHA  standard  would  over- 
whelm Medicare  and  Medicaid  reimbursement  levels  neglects  to 
take  into  account  the  enormous  amount  of  savings  that  successful 
ergonomics  programs  can  achieve.  When  the  costs  inherent  in 
workers'  compensation  are  compared  with  the  actual  cost  of  com- 
prehensive ergonomics  programs,  the  positive  economic  value  of  the 
ergonomics  standard  will  become  apparent. 

The  true  cost  of  injuries  involves  not  only  the  time,  expertise, 
and  expense  inherent  in  the  workers'  compensation  system,but  also 
the  costs  of  locating  and  training  replacement  workers. 

Recent  studies  demonstrate  that  lost  work  days  due  to  injuries 
fell  50  to  88  percent,  and  reported  back  injury  rates  dropped  25  to 
94  percent  with  the  implementation  of  ergonomics  programs.  For 
one  facility  alone,  lost  work  days  decreased  from  100  to  81  per 
year,  and  annual  workers*  compensation  costs  were  reduced  from 
$600,000  to  $142,000. 

Ergonomics  hazards  and  ergonomics  controls  are  not  new  topics, 
and  these  injuries  are  not  new  phenomena  in  health  care.  Today 
there  exists  a  substantial  body  of  scientific  evidence  that  supports 
efforts  to  provide  health  care  workers  with  ergonomics  protections. 
Therefore,  any  further  delay  in  relating  this  standard  is  uncon- 
scionable. 
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Strong  requirements  and  aggressive  enforcement  of  OSHA  stand- 
ards have  saved  the  fingers  and  hands  of  workers  in  the  manufac- 
turing injury  and  the  lungs  of  workers  in  coal  mines  and  cotton 
mills.  ANA  believes  that  a  strong  and  enforceable  ergonomics 
standard  will  save  the  backs  of  health  care  workers  while  ensuring 
and  improving  quality  of  care  for  patients. 

Thank  you. 

Senator  Enzi.  Thank  you. 

[The  prepared  statement  of  Ms.  Worthington  follows:] 

Prepared  Statement  of  Karen  A.  Worthington 

Good  morning.  My  name  is  Karen  Worthington,  Senior  Occupational  Safety  and 
Health  Specialist  for  the  American  Nurses  Association  (ANA).  I  am  pleased  to  speak 
on  behalf  of  the  2.6  milhon  registered  nurses  in  this  country.  In  addition  to  my  work 
with  ANA,  I  have  23  years  of  experience  as  an  intensive  care  nurse,  hospital  occupa- 
tional health  nurse,  and  CDC  investigator.  Ergonomics  is  at  the  heart  of  our  mem- 
bers day-to-day  lives.  It  also  affects  the  lives  of  dedicated  support  staff  including 
nurses'  aides,  patient  care  assistants  and  health  care  technicians  who  work  along- 
side the  registered  nurse  to  provide  competent,  compassionate  care  to  patients. 

ANA  appreciates  this  opportunity  to  comment  on  some  of  the  concerns  raised  re- 
garding the  OSHA  standard  as  drafted.  We  beUeve  these  concerns  can  easily  be  ad- 
dressed. The  science  and  facts  strongly  demonstrate  that  the  health  care  industry 
desperately  needs  this  ergonomics  standard. 

For  nearly  a  decade,  ANA  has  lobbied  for  the  ergonomics  standard,  participated 
as  a  stakeholder,  followed  its  progress,  told  the  stories  of  our  workers,  monitored 
the  health  care  provider  language  used  in  the  standard  and  commented  on  the  pro- 
posed standard  when  it  was  finally  issued.  We  believe  that  a  comprehensive 
ergonomics  standard,  with  the  components  proposed  by  OSHA  IS  the  answer.  This 
spring,  along  with  other  health  care  worker  unions,  we  listened  closely  to  the  testi- 
mony of  workers  and  the  health  care  industry  at  OSHA's  public  hearings.  We  re- 
viewed the  transcripts  and  analyzed  the  arguments.  It  is  satisfying  to  see  that  the 
health  care  industry  is  no  longer  disputing  the  fact  that  the  problem  of  overexertion 
injuries  in  hospitals  and  nursing  homes  exists.  However,  it  is  distressing  to  see  that 
scare  tactics,  clearly  aijned  at  elderly  and  vulnerable  health  care  consumers,  are 
being  used  as  a  last  ditch  effort  to  block  the  standard. 

Eveij  day,  nurses  suffer  debilitating  and  often  career-ending  and  life-altering  in- 
juries n-om  repeatedly  lifting  and  moving  patients.  Back  injuries  affect  up  to  38  per- 
cent of  all  nurses.  Patient  handling,  transfers  and  manual  lifting  are  significant  risk 
factors  for  back  injuries.  For  example,  a  back  injury  occurred  to  DC  Nurses  Associa- 
tion member,  Becky  Rice.  Her  disabling  injury  took  place  in  February  of  1999  in 
the  intensive  care  unit  where  she  works.  She  and  another  nurse  assisted  a  patient 
who  was  comatose  and  on  a  ventilator  to  move  "up  in  bed."  They  positioned  them- 
selves and  used  appropriate  body  mechanics  to  move  the  patient  up  in  bed  and  un- 
fortunately, during  that  process,  Becky  injured  her  back.  Becky  experienced  great 
pain  and  within  days,  required  back  surgery.  She  will  require  additional  surgery 
and  is  still  awaiting  the  approval  by  workers  compensation.  During  the  week  prior 
to  her  actual  injury,  Becky  was  assigned  to  care  for  a  400  pound  patient  for  4  con- 
secutive 12  hour  shifts.  Short  staffing  and  the  critical  condition  of  the  patient  forced 
Becky  to  do  much  turning  and  lifting  of  the  patient  with  Uttle  or  no  assistance.  Her 
intensive  care  unit  had  no  mechanical  hfts  available. 

Recent  changes  in  the  health  care  environment  have  lowered  staffing  levels  re- 
quiring individual  nurses  to  care  for  more  patients  with  fewer  people  to  assist  there- 
by increasing  their  risk  of  injury.  Additionally,  nurses  are  often  forced  to  work  man- 
datory overtime,  meaning  that  they  are  forced  to  work  16-18  hours,  and  in  some 
extreme  cases  24  hours.  These  unacceptable  working  conditions  add  up  to  a  greater 
exposiu-e  to  the  risk  factors  that  we  now  know  lead  to  disabUng  musculoskeletal  dis- 
orders. When  mandatory  overtime  is  used  as  a  solution  for  inadequate  staffing, 
more  nurses  are  injured  and  patient  care  suffers. 

Mary  Runyon,  an  Ohio  Nurses  Association  member  from  Ashtabula  wrote  to  her 
Senators  two  weeks  ago  urging  them  to  oppose  the  anti-ergonomics  amendment.  To 
her,  back  injuries  are  not  just  a  possibility,  they  are  a  reality,  Mary  is  not  just  a 
casual  observer — 10  years  ago,  she  personally  suffered  such  a  severe  injury  that 
back  surgery  and  then  hip  surgery  were  required.  However,  today  she  is  back  on 
the  job  trying  to  provide  safe,  quality  patient  care  working  5  days  a  week  and  12 
hour  shifts.  In  her  intensive  care  unit,  back  injuries  have  affected  half  of  the  staff, 
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some  with  as  much  as  3  months  of  lost  work  time.  In  addition,  Mary  reports  that 
at  least  10  nurses  in  her  facility  have  left  nursing  altogether  or  transferred  to  an- 
other environment  due  to  back  injuries.  Ohio  is  already  experiencing  a  nursing 
shortage,  as  is  much  of  the  rest  of  the  country,  and  Mary's  unit  is  finding  it  difficult 
to  have  enough  nurses  to  run  their  unit,  which  serves  a  large  rural  population. 
Mary  beheves  that  the  type  of  patient  care  that  she  provides — to  patients  who  are 
unable  to  do  anything  for  themselves — can  only  be  improved  with  the  implementa- 
tion of  assistive  devices. 
Patient  Care 

The  ANA  prides  itself  on  our  long  history  as  patient  advocates.  Indeed  patient  ad- 
vocacy has  always  been  at  the  core  of  nursing.  We  take  that  responsibility  very  seri- 
ously and  we  DO  believe  that  is  possible  to  care  for  our  patients  without  having 
to  jeopardize  our  own  safety  and  health. 

During  the  course  of  the  ergonomics  hearings,  it  was  suggested  by  the  long-term 
care  industry  that  lifting  devices  are  undignified  or  remove  the  human  contact  and 
compassion  essential  to  quality  health  care.  We  find  these  allegations  ridiculous  and 
offensive.  Explaining  any  type  of  procedure  or  activity  to  patients  is  an  integral 
nursing  function.  In  her  testimony  and  during  questioning,  nurse  researcher  Bemice 
Owen,  who  has  done  years  of  applied  research  on  ergonomics  controls,  responded 
to  these  allegations — ^"I  don't  find  that  mechanical  lifts  decrease  hvunan  touch  be- 
tween nursing  personnel  and  resident — when  you  are  using  a  mechanical  Uft,  you 
are  right  there,  the  patient  sees  you,  they  are  right  with  you."  Our  members  and 
many  nurses  aides  who  testified  before  OSHA  echo  Dr.  Owen's  sentiments. 

Ten  years  ago  there  were  similar  discussions  regarding  the  Bloodbome  Pathogens 
Standard  and  more  recently,  about  Tuberculosis.  These  standards  called  for  the  use 
of  gloves  and  respirator  masks  and  opponents  argued  that  use  of  these  visible  bar- 
riers would  remove  the  "compassion,  the  "himian  touch"  from  health  care.  Just  a 
few  short  years  later,  we  have  come  to  realize  that  the  use  of  gloves  and  masks  pro- 
tect both  health  care  workers  and  patients  and  that,  when  explained,  these  safety 
devices  are  found  not  only  acceptable,  but  desirable  on  the  part  of  patients  and  fam- 
ihes.  In  addition,  these  controls  help  reduce  the  occurrence  of  hospital  acquired  in- 
fections which  can  greatlj'  increase  patient  length  of  stay  and  increase  health  care 
costs  overall. 

Lifting  devices  use  the  latest  technology  to  move  patients  in  the  simplest  and 
safest  manner.  With  lifting  devices  we  can  move  some  of  the  heaviest  patients  easily 
and  smoothly,  which  means  we  can  move  them  more  frequently.  It  also  allows  us 
to  move  our  elderly  patients  more  easily.  Increased  mobility  means  increased  dig- 
nity! Mobility  is  an  essential  factor  to  improve  patient  care.  Immobility  leads  to 
complications  such  as  pneumonia,  pressure  sores,  and  emboli,  which  sometimes 
cause  a  downward  spiral  from  which  the  patient  never  recovers.  Thus,  when  we  can 
assist  patients  in  moving  it  means  fewer  complications  thereby  decreasing  lengths 
of  stay  and  health  care  costs. 

COST 

ANA  believes  that  the  ergonomics  standard  will  not  only  save  the  health  and  ca- 
reers of  nurses,  but  that  it  will  reduce  costs  for  health  care  facilities.  The  same  mus- 
culoskeletal disorders  that  are  costing  nurses  their  professional  livelihoods  are  also 
extremely  costly  to  the  health  care  industry. 

First,  we  think  that  the  potential  cost  savings  to  health  care  faciUties  by  promot- 
ing improved  mobility  in  patients  and  residents  should  not  be  underestimated.  Mo- 
bilizing patients  as  early  as  possible  and  as  frequently  as  tolerated  supports  this 
goal  and  is  enhanced  through  a  combination  of  adequate  staffing  levels,  and  use  of 
lifting  teams  and  engineering  controls.  Decreasing  length  of  stay  is  one  of  the  basic 
premises  used  in  managed  care  today  to  control  costs. 

Another  cost  issue  is  the  recruitment  and  retention  of  high  quality  health  care 
workers.  We  share  the  industry's  concerns  about  high  rates  of  employee  turnover. 
In  addition  to  their  concerns  about  the  costs  of  training  associated  with  the  ordinary 
80-100  percent  turnover  rate  in  long-term  care  facilities,  ANA  is  concerned  that 
high  employee  turnover  and  absenteeism  among  health  care  workers  due  to 
ergonomics  injuries  significantly  compromises  the  quaUty  and  continuity  of  patient 
and  resident  care.  To  recruit  and  retain  health  workers,  ANA  believes  that  the 
health  care  industry  must  provide  a  work  environment  free  of  physical  hazards.  In 
fact,  some  nursing  homes  now  advertise  for  new  staff  by  stating  "we  are  a  no-lift 
facility."  The  ergonomics  standard  will  improve  working  conditions  in  facilities 
across  the  country,  helping  facilities  recruit  and  retain  staff,  which  is  especially  im- 
portant in  this  time  of  a  nursing  shortage. 

Any  conclusion  that  the  costs  of  the  OSHA  standard  would  overwhelm  Medicare 
and  Medicaid  reimbursement  levels  neglects  to  take  into  account  the  enormous 
amount  of  savings  that  successfiil  ergonomics  programs  can  achieve.  The  long  term 
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care  industry  asserts  that  OSHA's  cost  projections  were  grossly  underestimated. 
However  their  own  cost  projections  failed  to  incorporate  any  potential  savings  fh)m 
implementing  ergonomics  programs  into  their  cost-benefit  analysis.  These  kind  of 
assumptions  are  illogical  and  irresponsible — the  industry  is  resorting  to  scare  tactics 
of  our  vulnerable  long-term  care  consumers. 

ANA  recognizes  that  employers  are  faced  with  high  costs  for  workers  compensa- 
tion expenses  related  to  musculoskeletal  disorders.  We  look  to  OSHA  to  assist  the 
highest  levels  of  health  care  industry  management  to  understand  the  true  cost  of 
work-related  injuries  and  the  benefits  of  hazard  control  strategies  and  early  inter- 
vention. When  the  costs  inherent  in  workers  compensation  are  compared  with  the 
actual  cost  of  mechanical  hfting  devices  and  trained  teams,  the  positive  economic 
value  of  the  Ergonomics  Standard  will  become  apparent.  The  true  cost  of  compensa- 
tion involves  the  time,  expertise  and  expense  involved  in  a  long  list  of  activities 
other  than  medical  and  wage  compensation  to  the  injured  worker. 

In  the  Preamble  to  the  proposed  ergonomics  standard  on  pages  65973-65975, 
OSHA  has  summarized  a  number  of  studies  completed  prior  to  1995  showing  that 
ergonomics  programs  had  quite  impressive  results  in  healthcare.  Depending  on  the 
particular  study,  after  the  ergonomics  program  was  implemented,  lost  workdays  due 
to  ergonomics  interventions  fell  50  percent  to  88  percent  and  reported  back  injury 
rates  dropped  25  percent  to  94  percent.  More  recent  studies  specific  to  long  term 
care  cite  corresponding  results.  Also  in  OSHA  testimony,  Dr.  Guy  Fragala  provided 
3  examples  of  ergonomics  program  successes  using  a  comprehensive  program  similar 
to  the  proposed  standard.  For  one  facility  alone,  lost  workdays  decreased  fix)m  1000 
to  81  per  year  and  annual  workers  compensation  costs  were  reduced  fi*om  $600,000 
to  $142,000. 

Ergonomics  hazards  and  ergonomics  controls  are  not  new  topics  and  these  injuries 
are  not  new  phenomena.  Today  there  exists  a  substantial  body  of  scientific  evidence 
that  supports  efforts  to  provide  workers  with  ergonomics  protections.  For  the  past 
several  cfecades  there  have  been  discussions,  seminars,  and  even  graduate  training 
programs  related  to  ergonomics  conditions,  ergonomics  controls  and  their  relation  to 
hundreds  of  thousands  of  work-related  injuries  and  multi-millions  of  dollars  of  work- 
ers' compensation  costs.  The  information,  controls  and  potential  to  improve  the 
health  and  welfare  of  workers  has  been  documented  repeatedly.  Therefore,  any  fur- 
ther delay  in  releasing  this  standard  is  unconscionable. 

Existing  OSHA  standards  have  eliminated  hazardous  working  conditions  for  hun- 
dreds of  thousand  of  workers  in  industry.  Strong  requirements  and  aggressive  en- 
forcement of  OSHA  standards  have  saved  the  fingers  and  hands  of  workers  in  the 
manufactiiring  industry  and  the  lungs  of  workers  in  coal  mines  and  cotton  mills. 
ANA  believes  a  strong  and  enforceable  Ergonomics  Standard  will  save  the  backs  of 
health  care  workers  while  ensuring  and  improving  quality  of  care  for  patients. 

Senator  Enzi.  Mr.  Monroe. 

Mr.  Monroe.  Good  morning,  Chairman  Enzi  and  members  of  the 
subcommittee. 

I  would  like  to  give  you  my  perspective  on  the  proposed  regula- 
tion from  the  point  of  view  of  one  who  is  going  to  have  to  deal  with 
the  practical  problems  of  implementation. 

I  have  two  points  to  make.  First,  this  regulation  is  complex,  and 
I  believe  that  it  will  be  impractical.  Second,  the  regulation  may 
cause  a  conflict  with  the  Federal  law  that  requires  me  to  respect 
the  rights  of  my  patients. 

I  believe  that  the  health  and  well-being  of  the  patients  at  Poplar 
Living  Center  is  directly  tied  to  the  health  of  our  caregivers.  If  my 
employees  are  hurt  and  out  of  work,  they  are  not  helping  my  resi- 
dents, and  they  are  not  helping  themselves. 

When  I  came  to  Poplar  7  years  ago,  it  was  clear  that  our  lost 
work  time  due  to  injury  was  too  high.  We  instituted  voluntary 
measures  which  have  reduced  our  injury  rate  by  over  75  percent 
and  helped  keep  it  low. 

The  foundation  of  our  program  is  the  safety  committee,  which  is 
made  up  of  myself,  our  medical  director,  and  other  members  of  the 
quality  improvement  team.  We  include  front-line  caregivers  on  the 


102 


committee  in  order  to  gain  insight  from  staff  involved  in  giving  di- 
rect care. 

One  of  the  main  functions  of  the  safety  committee  is  to  inves- 
tigate each  workplace  injury  and  look  for  methods  of  preventing  re- 
current of  similar  events  in  the  future. 

We  also  provide  in-service  training  to  our  caregivers  to  teach 
them  lifting  techniques,  proper  equipment  use,  and  behavior  man- 
agement methods  so  that  they  know  how  to  avoid  injury  and  be 
proactive  in  identifying  and  reporting  potentially  dangerous  situa- 
tions. 

We  have  also  invested  in  mechanical  lifts.  These  work  well  for 
some  residents,  but  they  certainly  do  not  work  for  all  residents  all 
the  time.  These  lifts  are  used  primarily  for  very  heavy  residents 
who  cannot  assist  in  their  own  transfer.  We  need  to  keep  in  mind 
that  residents  are  transferred  multiple  times  throughout  the  day. 
They  use  the  restroom,  they  go  to  the  shower,  they  go  to  meals  and 
activities,  plus  they  just  need  to  get  out  of  their  rooms  as  often  as 
they  can  to  avoid  the  isolation  and  loss  of  dignity  that  one  experi- 
ences being  shut  up  all  the  time. 

The  impractical  aspect  of  mechanical  lifts  is  that  no  one  style 
works  for  every  resident,  and  any  given  lift  can  be  used  by  only  one 
resident  at  a  time.  We  could  then  be  forced  into  a  situation  where 
we  would  need  to  purchase  multiple  pieces  of  equipment  which  we 
would  not  have  space  store  when  not  in  use. 

Also,  in  my  32-year-old  building,  most  mechanical  lifts  that  we 
have  tried  simply  will  not  fit  through  the  bathroom  doors;  they  are 
too  big  and  too  awkward,  and  you  cannot  get  them  in  there  with 
a  person  in  them. 

This  makes  the  mechanical  lifts  very  impractical  for  use  with 
most  of  our  residents,  and  implementation  of  any  regulation  requir- 
ing the  exclusive  use  of  the  mechanical  lift  would  create  significant 
problems  and  in  my  opinion  do  very  little  to  reduce  our  already  low 
rate  of  injuries. 

When  a  new  resident  is  admitted  to  our  center,  he  or  she  is  as- 
sessed for  all  medical  and  social  needs,  including  the  extent  to 
which  the  resident  requires  assistance  ambulating  and  transfer- 
ring. In  most  cases,  patients  prefer  the  direct  assistance  of  another 
person  or,  if  necessary,  two  or  three  people,  rather  than  using  a 
mechanical  lift. 

There  are  myriad  reasons  for  this,  not  the  least  of  which  is  the 
comfort  and  security  of  being  helped  by  a  real  person.  The  resi- 
dent's fear  of  the  mechanical  lift  also  comes  into  play,  as  does  the 
dehumanizing  aspect  of  being  lifted  like  an  inanimate  object.  Also, 
please  remember  that  being  placed  in  a  sling  and  moved  around  in 
the  air  is  not  something  that  most  people  are  accustomed  to  or 
comfortable  with,  especially  elderly,  dependent  residents  who  may 
be  confused,  impaired,  sore  and  brittle.  They  want  and  need  the 
personal  touch  because  they  have  developed  a  close  and  trusting 
relationship  with  their  human  caregivers,  not  with  machines. 

I  have  to  tell  you  in  the  17  years  that  I  have  been  in  this  busi- 
ness, I  have  never  yet  met  any  resident  who  preferred  a  mechani- 
cal lift.  Some  will  acquiesce,  some  with  objection,  but  I  have  never 
met  a  resident  who  wanted  it;  it  is  only  as  a  last  resort. 
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The  second  problem  with  the  regulation  is  the  conflict  that  it 
may  set  up  with  HCFA  guidelines.  Regulations  from  the  Health 
Care  Financing  Administration  assure  that  it  is  the  resident's  right 
to  choose,  and  we  offer  a  choice  between  a  manual  and  a  mechani- 
cal lift.  By  observing  HCFA's  mandate  to  respect  the  resident's 
right  to  choose,  my  facility  could  be  in  violation  of  OSHA's 
ergonomics  standard.  Caregivers  and  the  facility  could  face  severe 
penalties  either  way  they  go,  especially  in  light  of  the  increasingly 
punitive  regulatory  climate. 

This  illustrates  the  dilenmia  we  face  in  long-term  care — the  lay- 
ers of  conflicting  regulations  promulgated  by  different  Federal 
agencies  which  are  either  unaware  of  or  indifferent  to  each  other's 
mandates.  As  a  provider  in  Wyoming,  what  I  need  is  more  guid- 
ance, not  guidelines,  from  HCFA. 

As  for  my  facility,  we  will  continue  to  respect  our  residents'  wish- 
es not  because  we  are  required  to  but  because  it  is  the  right  thing 
to  do. 

Finally,  the  long-term  care  conmiunity  is  experiencing  a  critical 
labor  shortage,  and  we  have  trouble  finding  enough  qualified  peo- 
ple to  even  apply  for  the  nursing  positions  we  offer.  I  need  all  my 
staff  available  and  healthy,  so  I  have  a  very  adequate  incentive  al- 
ready to  minimize  work  injuries.  I  would  rather  have  the  money 
spent  on  lost  time  injuries  available  to  spend  on  better  wages  and 
benefits  to  recruit  and  retain  my  caregivers.  Most  important,  I  care 
about  my  em.ployees'  health  and  their  well-being. 

In  conclusion,  this  standard  is  problematic  for  my  facility.  It  may 
divert  my  resources  away  from  the  things  we  do  now  to  training 
programs  and  equipment  purchases  that  may  not  get  to  the  heart 
of  the  problem.  It  also  may  serve  as  a  conflict  for  me  in  following 
my  residents'  wishes.  These  are  very  real  concerns  to  me  at  a  time 
when  I  need  to  be  focusing  scarce  resources  on  preventing  injuries 
and  providing  exceptional  value  in  quality  health  care. 

Thank  you.  I  appreciate  the  opportunity  to  speak  with  you  today. 

[The  prepared  statement  of  Mr.  Monroe  follows:] 

Prepared  Statement  of  Steve  Monroe 

Good  morning,  Chairman  Enzi,  and  members  of  the  Subcommittee.  My  name  is 
Steve  Monroe,  and  I  am  the  Administrator  of  the  Poplar  Living  Center  in  Casper 
Wyoming.  Poplar  Living  Center  is  a  120-bed  facility  and  we  care  for  a  wide  variety 
of  elderly,  infom,  and  msabled  residents.  We  employ  about  80  full  time  and  35  part 
time  professional  staff,  most  of  whom  are  direct  caregivers.  I  am  here  today  rep- 
resenting the  American  Health  Care  Association  and  I  would  like  to  give  you  my 
perspective  on  the  ergonomic  standard  from  the  point  of  view  of  a  facility  who  will 
nave  to  deal  with  the  practical  problems  of  implementation. 

I  have  two  points.  First,  this  regulation  is  complex  and  I  beUeve  that  it  will  be 
impractical.  Second,  the  regulation  may  interfere  with  my  compliance  with  a  federal 
law  that  ensures  the  rights  of  my  patient's  are  respected. 

I  beUeve  that  the  health  and  well-being  of  the  patients  at  Poplar  Living  Center 
is  directly  tied  to  the  health  of  oxir  caregivers  and  if  they  are  out  of  work,  we  suffer. 
When  I  came  to  Poplar  seven  years  ago,  it  was  clear  that  our  lost  work  time  due 
to  injury  was  too  high.  We  have  instituted  voluntary  measures  that  have  reduced 
our  injury  rate  and  helped  keep  it  low.  The  foundation  of  our  program  is  the  Safety 
Committee  that  is  made  up  of  myself,  the  Director  of  Nursing,  the  Medical  Director 
and  other  members  of  the  Quality  Improvement  Committee.  We  include  front  line 
caregivers  on  the  Committee  in  order  to  gain  insight  from  staff  involved  in  giving 
direct  care.  One  of  the  main  functions  of  the  Safety  Committee  is  to  investigate  each 
workplace  injury  and  look  for  methods  of  preventing  recurrences  of  similar  events 
in  the  future. 
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We  also  provide  in-service  training  to  our  caregivers  to  teach  them  lifting  tech- 
niques, how  to  handle  patients  with  dementia,  proper  equipment  use,  and  behavior 
management  methods  so  that  they  know  how  to  avoid  injury  and  be  proactive  in 
identifying  potentially  dangerous  situations.  We  have  also  invested  in  mechanical 
lifts.  These  work  well  for  some  of  the  residents  for  some  of  the  time,  but  they  are 
not  a  one  size  fits  all  solution.  These  lifts  are  used  primarily  for  very  heavy  resi- 
dents who  cannot  assist  in  their  own  transfer.  Please  keep  in  mind  that  residents 
are  transferred  multiple  times  throughout  the  course  of  the  day.  They  need  to  use 
the  restroom,  shower,  go  to  meals  and  activities  and  get  out  of  their  rooms  as  often 
as  possible  to  maintain  a  sense  of  dignity  and  avoid  feeling  isolated. 

The  impractical  aspect  of  mechanical  lifts  is  that  no  one  style  works  for  every  resi- 
dent, and  any  given  lift  can  only  be  used  by  one  resident  at  a  time.  So  we  could 
be  forced  into  a  situation  where  we  would  need  to  piu-chase  multiple  pieces  of  equip- 
ment which  we  wouldn't  even  have  space  to  store  when  not  in  use.  Also,  in  my  32- 
year  old  building,  most  mechanical  lifts  will  scarcely  fit  through  the  doorway  to  the 
bathrooms,  making  them  impractical  for  use  with  most  residents  requiring  assist- 
ance. 

When  a  new  resident  is  admitted  to  our  Center,  he  or  she  is  assessed  for  all  medi- 
cal and  social  needs,  including  the  extent  to  which  the  resident  requires  assistance 
ambulating  and  transferring.  In  most  cases,  patients  prefer  the  direct  assistance  of 
another  person  or,  if  necessary,  two  or  three  people  rather  than  using  a  mechanical 
lift.  There  is  a  myriad  of  reasons  for  this,  not  the  least  of  which  is  the  comfort  and 
security  of  being  helped  by  a  real  person.  The  resident's  fear  of  the  mechanical  lift 
also  comes  into  play,  as  does  the  dehumanizing  aspect  of  being  lifted  like  an  inani- 
mate object.  Please  remember,  that  being  placed  into  a  sling,  Ufted  in  the  air,  and 
moved  around  is  not  something  most  people  are  accustomed  to  or  comfortable  with, 
especially  an  elderly,  dependent  resident  who  may  be  confused,  impaired,  sore  and 
brittle.  They  want  and  need  the  personal  touch,  because  they  have  developed  a  close 
and  trusting  relationship  with  their  caregivers.  And  I  must  balance  these  needs 
with  the  safety  of  my  employees. 

A  second  problem  with  the  regulation  is  the  conflict  it  may  set  up  with  HCFA 
regulations.  Regulations  fi-om  the  Health  Care  Financing  Administration  assure 
that  it's  the  resident's  right  to  choose  and  we  offer  a  choice  between  a  manual  lift 
and  a  mechanical  lift.  By  observing  HCFA's  mandate  to  respect  the  resident's  right 
to  choose,  my  facility  could  be  in  violation  of  OSHA's  ergonomic  standard,  especially 
if  I  have  a  resident  who  requests  a  manual  lift  but  I  and  staff  have  decided  it  would 
be  safer  to  use  the  mechanical  Uft.  Caregivers  and  the  facility  could  face  severe  pen- 
alties either  way  they  go,  especially  in  light  of  the  increasingly  punitive  regulatory 
climate.  This  illustrates  the  dilemma  we  face  in  long  term  care:  a  potential  conflict 
in  these  regulations.  As  a  health  care  provider  in  Wyoming,  what  I  need  is  more 
guidance,  not  guidelines  from  OSHA.  As  for  my  facility,  we  will  continue  to  respect 
our  resident's  wishes  not  because  I  am  required  to  do  so,  but  because  it's  the  right 
thing  to  do. 

Finally,  the  long  term  care  community  is  experiencing  a  critical  labor  shortage 
and  we  have  trouble  finding  enough  qualified  people  to  even  apply  for  the  nursing 
positions  we  offer.  I  need  all  my  staff  available  and  healthy.  I  don't  want  my  care- 
givers injured  on  the  job  because  the  money  I  spend  for  their  injuries  and  lost  time 
is  money  I  would  rather  spend  on  higher  wages  and  benefits  to  recruit  and  retain 
my  caregivers.  Most  importantly,  I  care  about  my  employees'  health  and  well-being 
and  their  satisfaction  is  important. 

In  conclusion,  this  standard  is  problematic  for  my  facility.  It  may  divert  my  re- 
sources away  from  what  I  do  now  to  training  programs  and  equipment  purchases 
that  may  not  get  to  the  heart  of  the  problem.  It  also  may  serve  as  a  conflict  for 
me  in  following  my  resident's  wishes.  These  are  all  real  concerns  to  me  at  a  time 
when  I  need  to  be  focusing  scarce  resources  on  preventing  injuries  and  providing 
exceptional  value  in  quality  healthcare.  Thank  you,  and  I  appreciate  the  opportunity 
to  be  here  today. 

Senator  Enzi.  Thank  you  very  much. 

I  appreciate  the  testimony  of  all  three  witnesses,  and  I  have  a 
couple  of  questions. 

Dr.  Roadman,  going  back  to  the  previous  panel,  your  cost  esti- 
mate is  over  $3.5  billion  higher  than  OSHA's  estimate  over  10 
years.  The  testimony  submitted  by  Ms.  Worthington  states  that 
your  industry's  cost  estimate  does  not  include  cost  savings  due  to 
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a  reduction  in  injuries,  and  Mr.  JefFress  when  he  was  here  said 
that  would  be  a  good  thing  to  clarify,  so  that  is  what  I  want  to  do. 

Did  you  include  any  cost  savings  in  your  cost  estimate,  and  if  so, 
does  your  rate  of  savings  differ  from  the  one  used  by  OSHA;  and 
if  they  are  the  same,  why  is  your  cost  estimate  so  much  higher 
than  OSHA's? 

Mr.  Roadman.  As  I  said  in  the  oral  testimony,  we  calculated  that 
our  projected  savings  would  be  about  one-third  of  the  cost  of  the 
total  program. 

Again,  as  you  listened  to  the  witness  from  HCFA,  I  tried  to  ex- 
plain that  the  1965  baseline  on  which  they  made  a  determination 
of  whether  that  would  provide  cost  or  not  is  already  deflated  by  28 
percent,  so  the  addition  of  these  particular  costs  on  top  of  that 
makes  the  problem  even  worse. 

We,  quite  frankly,  also  put  into  our  estimate  the  turnover  rate 
that  we  have.  Now,  I  recognize  that  if  you  have  a  very  successful 
program,  you  may  have  a  decreased  turnover  rate;  but  right  now, 
within  the  long-term  care  profession,  we  have  an  average  of  about 
95  to  98  percent  turnover  of  CNAs  per  year,  and  it  ranges  up  to 
125.  Now,  all  of  that  is  not  due  to  musculoskeletal  symptoms.  It 
is  a  very  tough  job;  it  is  very  demanding.  So  we  put  in  there  the 
cost  not  only  of  the  initial  training  but  the  sustained  training  that 
would  have  to  go  on  within  our  system,  and  that  raises  the  cost. 

In  OSHA's  initial  estimate,  the  cost  also  discounted  those  facili- 
ties that  already  had  ergonomics  programs,  so  it  started  from  a  dif- 
ferent baseline  than  from  ground  zero.  That  is  a  fairly  fuzzy  thing 
for  us  to  be  able  to  differentiate. 

And  then,  the  analysis  done  by  OSHA  was  done  on  a  per-em- 
ployee  rate,  and  we  did  it  as  a  fixed  cost  per  facility  rate,  so  there 
were  some  differences  in  how  we  did  the  calculations,  but  that  ac- 
counts for  the  difference. 

Senator  Enzi.  Thank  you. 

Also  in  Mr.  Jeffress'  testimony,  he  said  that  OSHA  would  not 
issue  citations  when  a  patient  refuses  mechanical  lifting  and  the 
employer  provides  another  means.  What  other  means  would  you 
have  of  complying  with  this?  Can't  you  just  increase  the  number 
of  staff  to  shift  the  lift? 

Mr.  Roadman.  The  fact  of  the  matter  is  that  increasing  the  num- 
ber of  staff  is  an  option  for  staff  teams.  As  the  witness  from  Poplar 
Living  Center  stated,  we  already  have  a  very  difficult  time  filling 
a  lot  of  our  staff  recruitment.  Also,  the  wage  scale  is  relatively  low, 
and  the  fact  of  the  matter  is  we  compete  in  a  very,  very  tight  econ- 
omy. So  we  believe  that  the  staff  issue  is  a  solution,  the  different 
lifting  techniques  are  a  solution,  and  I  think  that  gets  to  the  points 
that  the  people  who  can  make  that  determination  the  best  are 
those  who  are  at  the  bedside. 

Senator  Enzi.  Thank  you. 

Ms.  Worthington,  I  really  appreciated  the  explanation  in  your 
testimony  of  the  great  thing  that  these  mechanical  lifts  do.  Evi- 
dently, we  are  not  having  a  lot  of  success  convincing  every  place 
to  be  lift-free.  Hearing  Mr.  Monroe's  testimony,  the  patients  do  not 
like  it. 

We  heard  from  Mr.  Jeffress  that  there  will  not  be  a  penalty  if 
they  do  not  use  the  mechanical  lifts — I  am  not  sure  how  that 
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works — ^but  I  should  have  asked  the  HCFA  folks  if  they  also  would 
not  give  a  penalty  if  we  went  to  the  pure  lifting  like  you  have. 
Would  you  be  in  favor  of  that? 
Ms.  WORTHINGTON.  I  am  sorry^ — - 

Senator  Enzi.  If  we  forced  everybody  to  use  the  mechanical  lift 
and  eliminated  that  survey  deficiency  that  they  would  get — one  of 
the  conflicts  that  we  wanted  to  talk  about  in  this  hearing  was  the 
survey  deficiency  that  a  facility  would  receive  if  they  did  not  allow 
for  the  human  manual  lift. 

Ms.  WORTHINGTON.  I  think  it  is  important  to  give  an  option. 
However,  I  think  the  point  and  the  prevention  aspect  of  the 
ergonomics  standard  is  to  eliminate  the  lifting  hazard,  because  it 
is  that  repetitive  lifting  hazard  that  really  leads  to  the  disorders. 

Nurses  every  day  are  negotiating  with  patients  and  teaching 
them  and  working  with  them  when  there  is  a  new  treatment  or  a 
new  way  of  doing  daily  care  activities.  We  are  used  to  having  pa- 
tients who  are  not  welcoming  new  ways  of  doing  things.  It  is  not 
just  in  ergonomics  and  with  lifting  devices  that  we  encounter  that. 
So  we  go  about  that  in  the  same  way  we  go  about  educating  and 
enlisting  patient  support  for  other  procedures. 

But  it  is  important  for  us  to  know  that  there  are  options  and 
that  the  workers  at  the  bedside  would  help  to  make  those  deci- 
sions. 

Senator  Enzi.  So  your  association  is  not  trying  to  eliminate  the 
Nursing  Act  requirement  for  an  option? 

Ms.  WORTHINGTON.  I  am  sorry — the  Nursing  Act? 

Senator  Enzi.  Yes — the  requirement  that  you  give  them  the  man- 
ual option.  Is  your  association  working  to  eliminate  that  as  an  op- 
tion so  that  we  get  to  the  100  percent  lift? 

Ms.  WORTHINGTON.  We  agree  with  the  way  OSHA  has  proposed 
it,  that  there  is  an  assortment  and  a  variety  of  assistive  devices  or 
engineering  controls  and  that  an  array  of  those  devices  will  be 
needed  in  each  facility  depending  upon  the  patient's  needs. 

So  you  could  have  a  lifting  device  in  the  next  room,  but  because 
of  the  function  or  the  task  that  you  are  performing  with  that  pa- 
tient, it  may  not  be  appropriate  to  use  that  even  though  it  is  close 
by.  A  gate  belt  may  be  more  appropriate  to  help  the  patient  to  just 
get  out  of  bed  and  get  to  the  bathroom. 

Senator  Enzi.  Thanks.  Your  testimony  gave  me  the  impression 
that  it  was  much  easier  than  that. 

Mr.  Monroe,  earlier,  you  heard  HCFA  mention  that  they  were 
going  to  change  the  reimbursement  to  cover  these  additional  fixed 
costs.  In  Mr.  Roadman's  testimony,  he  mentioned  that  on  the  lift- 
ing devices,  the  cost  that  OSHA  shows  does  not  even  cover  the  an- 
nual maintenance  cost  of  the  lifting  devices  that  were  needed. 

Do  you  have  a  lot  of  confidence  that  HCFA  will  make  the  nec- 
essary change?  What  has  been  your  experience  with  HCFA  in  up- 
dating those  pajnnent  lists,  payment  caps? 

Mr.  Monroe.  I  would  love  to  see  that  happen,  and  I  will  say  fur- 
ther that  if  I  believed  that  having  a  no-lift  policy — and  I  would  love 
to  have  that;  I  have  to  say  that — if  I  believed  that  that  would  elimi- 
nate all  of  our  injuries,  I  would  do  it,  and  I  would  not  care  what 
the  cost  was  or  if  there  were  a  reimbursement  for  it. 


107 


However,  I  will  tell  you  that  it  is  my  experience  that,  first  of  all, 
you  cannot  make  people  use  something  they  do  not  want.  This  is 
not  a  treatment,  it  is  not  a  medication.  I  told  somebody  I  wish  I 
had  come  today  in  a  hospital  gown  and  in  a  lift  to  give  my  testi- 
mony, just  so  you  all  could  see  how  much  fun  it  really  is. 

Ms.  WORTHINGTON.  I  would  have  helped  you  with  that.  [Laugh- 
ter.] 

Mr.  Monroe.  You  just  cannot  make  people  do  that  if  they  do  not 
want  to,  and  I  am  not  going  to  do  that,  but  if  I  could  prevent  one 
back  injury,  if  I  could  prevent  one  person  from  having  to  miss 
work — ^because  I  just  do  not  have  people  to  spare — I  would  do  it; 
believe  me,  I  would  do  it.  But  I  am  convinced  that  a  no-lift  policy 
is  simply  not  implementable  in  long-term  care.  I  wish  it  were. 

Senator  Enzi.  Thank  you. 

I  have  used  up  my  time,  so  I  will  turn  to  Senator  Wellstone  now. 

Senator  Wellstone.  Thank  you,  Mr.  Chairman. 

I  will  only  be  able  to  do  one  round  of  questions,  for  which  I  apolo- 
gize to  the  panelists.  Since  we  were  delayed  by  the  vote,  I  have  an- 
other commitment,  and  I  will  have  to  leave  in  about  5  minutes. 

Mr.  Monroe  said  he  wished  he  could  testify  in  a  hospital  gown. 
As  long  as  you  are  talking  about  "profit  centers,"  you  can  join  me — 
I  am  going  to  start  a  business  and  Dr.  Roadman,  you  can  help  me 
with  this — I  am  going  to  design  these  gowns  that  do  not  have  the 
back  out.  If  you  know  what  I  am  saying,  having  undergone  surgery 
more  than  once,  it  just  makes  you  feel  completely  powerless.  So 
this  is  a  great  opportunity.  I  am  offering  you  a  chance  to  buy  some 
stock  in  this  company.  [Laughter.] 

Let  me  thank  all  of  you.  As  long  as  we  are  talking  about  patient 
care,  Ms.  Worthington,  in  your  professional  opinion  as  someone 
down  in  the  trenches,  have  ergonomics  programs  ever  interfered 
with  patient  care  or  patient  wishes? 

Ms.  Worthington.  Ergonomics  programs  in  general  or  particu- 
larly the  lifting  devices? 

Senator  Wellstone.  In  general,  and  then  we  will  talk  about  the 
lifting  devices. 

Ms.  Worthington.  I  think  that  patients  may  have  objections, 
and  some  patients  may  not  want  to  use  them,  but  I  do  not  believe 
that  they  interfere  with  quality  patient  care. 

Senator  Wellstone.  Now,  there  must  be  about  600,000  injuries 
a  year,  not  just  in  the  nursing  home  or  health  care  field,  but  still, 
your  testimony  was  jarring  just  in  terms  of  the  number  of  injuries. 
Can  you  estimate  the  impact  of  injuries  or  the  physical  strain  on 
the  body  on  the  turnover  rate  among  nurses  and  nurses'  aides? 
And  again,  can  you  give  us  some  sense  for  how  these  kinds  of  inju- 
ries and  accidents  affect  nurses  and  nurses'  aides  and  how  this  im- 
pacts on  the  quality  of  care  there  at  the  bedside?  I  am  convinced 
that  if  we  can  deal  with  this  problem,  we  are  like  to  get  better  peo- 
ple working  in  the  field,  with  higher  morale.  Sitting  here  with  a 
ruptured  disc  in  my  back,  I  have  some  feeling  for  people  with  back 
injuries. 

Ms.  Worthington.  Is  that  question  to  me? 
Senator  Wellstone.  Yes,  because  you  are  the  nurse. 
Ms.  Worthington.  I  believe  that  retention  of  nurses  is  definitely 
affected  by  the  physical  demands  of  the  profession.  Our  member- 


108 


ship  specifically  is  an  aging  membership.  Most  of  our  nurses  are 
45  to  50  years  old.  We  just  cannot  do  that.  Even  though,  after  20 
years  of  investing  your  life  in  becoming  an  excellent  bedside  nurse, 
it  is  a  tragedy  for  you  and  for  health  care  consumers  to  leave  that 
bedside  because  the  physical  demands  are  prohibitive. 

I  know  that  Bernice  Owen  in  some  of  the  work  that  she  has  done 
has  estimated  how  many  nurses  leave  the  profession,  and  in  the 
letters  that  we  excerpted  from  our  members,  many  of  them  refer 
to  nurses  from  their  facilities  who  they  are  sure  left  because  of  the 
physical  demands.  So  it  is  a  big  issue  for  our  membership  particu- 
larly. 

Senator  Wellstone.  I  do  not  know  who  said  this,  and  I  do  not 
think  it  was  necessarily  what  whoever  said  it  meant  to  say — it 
might  have  been  Mr.  Monroe — ^but  you  were  saying  that  if  you  had 
the  extra  money,  you  would  prefer  to  put  it  into  recruitment,  in 
terms  of  people's  salaries  and  health  care  benefits.  One  irony  here 
is  that  a  lot  of  these  health  care  workers  have  no  health  care  bene- 
fits. 

And  I  was  thinking  again  that  I  do  not  want  that  to  be  the  trade- 
off. To  me,  it  should  not  be  a  tradeoff  between  better  salaries  or 
better  health  care  coverage,  or  making  sure  that  people  are  not  in- 
jured on  the  job.  And  by  the  way,  these  back  injuries — and  I  am 
a  good  example — can  really  seriously  affect  the  quality  of  a  person's 
life  forever.  Really,  we  are  not  talking  about  something  small. 

We  have  heard  testimony  today  from  HCFA  and  OSHA  that  they 
see  no  conflict  between  the  two  regulations,  and  we  have  heard 
from  the  Assistant  Secretary  of  OSHA  that  they  will  not  cite  an 
employer  who  is  making  a  good  faith  effort  to  provide  his  or  her 
employees  with  a  safe  method  for  moving  patients,  but  also  meet- 
ing the  intransigence  or  disagreement  of  a  particular  patient.  Let 
me  ask  you,  Mr.  Monroe  about  the  whole  question  of  lifts.  Has  any 
of  this  testimony  changed  your  thinking  regarding  the  conflict  be- 
tween HCFA  and  the  proposed  ergonomics  standard? 

Mr.  Monroe.  I  am  sorry,  I  guess  I  just  do  not  understand  how 
I  cannot  be  cited  for  disobeying  a  regulation  on  either  side  when 
my  experience  is  that  very  typically,  I  am  cited  for  not  breaking 
regulations  anyhow. 

Senator  Wellstone.  That  should  not  happen. 

Mr.  Monroe.  I  agree  with  you. 

Senator  Wellstone.  I  would  not  defend  that — and  by  the  way, 
I  do  not  defend  all  of  HCFA  and  all  of  HCFA's  modus  operandi. 
But  if  in  fact  HCFA  is  saying  we  have  got  to  pay  heed  to  the  pa- 
tients' wishes,  and  also,  we  have  OSHA  saying  we  are  going  to 
have  a  standard  here  that  we  are  going  to  enforce,  and  then,  what 
we  heard  from  Assistant  Secretary  Jeffress  today  was,  look,  if  an 
employer  is  making  a  good  faith  effort,  and  the  patient  does  not 
want  to  do  this,  then  we  are  not  going  to  be  citing  the  employer — 
I  thought  maybe  that  would  provide  some  reassurance  to  you  that 
you  would  not  be  put  in  the  middle. 

Mr.  Monroe.  I  guess  I  would  like  to  see  that  clearly  written  as 
part  of  the  standard  

Senator  Wellstone.  The  proof  will  be  in  the  pudding. 
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Mr.  Monroe  [continuing].  That  patients  still  in  fact  have  a 
choice  and  we  still  in  fact  do  have  to  regard  that  when  we  are  mak- 
ing decisions  about  their  care. 

Senator  Wellstone.  Thank  you.  And  by  the  way,  I  do  appreciate 
the  good  work  that  you  do,  I  absolutely  do,  and  I  wish  that  more 
people  were  making  the  effort  that  you  are  making  as  an  adminis- 
trator. 

Dr.  Roadman,  this  proposed  rule  has  no  additional  reporting  re- 
quirements as  I  understand  it  

Dr.  Roadman.  It  has  administrative  costs. 

Senator  Wellstone.  So  when  you  were  talking  about  the  addi- 
tional compliance  issues,  what  were  you  referring  to? 

Dr.  Roadman.  Administrative,  bookkeeping,  all  that  stuff  that 
goes  with  complex  regulations.  And  by  the  way,  the  gowns  are 
ergonomically  designed,  but  they  are  designed  for  the  st^,  not  the 
patient — and  that  in  many  ways  gets  to  the  core  of  the  issue.  That 
is,  it  is  that  way  because  procedures  are  done,  and  they  need  to  be 
able  to  get  to  you. 

Senator  Wellstone.  Well,  my  company  is  going  to  make  sure 
that  these  gowns  are  ergonomically  designed  for  both  the  patients 
and  the  staff. 

Dr.  Roadman.  Senator,  on  the  other  question  that  you  asked,  if 
every  nurses'  aide  and  orderly  who  was  injured  in  1997  left,  9  per- 
cent of  the  turnover  would  be  accounted  for  by  the  occupational  in- 
juries— 9  percent.  Now,  that  is  9  percent  that  we  ought  to  avoid  as 
well  as  we  can.  And  I  do  not  think  we  are  talking  about  the  good- 
ness or  the  badness  of  ergonometrics.  We  are  talking  about  how 
you  implement  it  and  how  you  get  it  done. 

Senator  Wellstone.  Dr.  Roadman,  whatever  that  figure  is, 
frankly,  I  want  to  continue  to  make  the  connection  between  turn- 
over and  patient  care,  but  I  would  also  make  the  connection  be- 
tween employee  morale  and  patient  care — - 

Dr.  Roadman.  Sure;  they  are  directly  linked. 

Senator  Wellstone  [continuing].  Aiid  I  would  say  that  whether 
people  leave  or  not,  or  continue  to  work  in  a  tremendous  amount 
of  pain  because  of  injury  still  affects  the  care  that  the  patients  re- 
ceive. So  either  way,  I  want  to  see  

Dr.  Roadman.  I  would  vehemently  agree  on  that. 

Senator  Wellstone.  OK.  Let  me  ask  you  just  one  other  question. 
We  have  heard  other  testimony  and  also  in  forums  around  the 
country  as  well  where  employers  have  said,  look,  we  have  saved 
substantial  money  in  workers'  compensation  premiums  and  in  re- 
duced lost  work  days  due  to  injuries. 

Can  you  cite  any  specific  business  with  an  ergonomics  program 
in  place  that  has  shown  a  net  loss  after  calculating  the  savings 
from  workers'  compensation  premiums  and  absenteeism? 

Dr.  Roadman.  Can  I  answer  that  for  the  record  and  get  an  analy- 
sis back  to  you? 

Senator  Wellstone.  Yes.  I  would  be  pleased  to  receive  that. 

And  then,  finally,  to  quote,  you  vehemently  agree  on  the  whole 
question — and  I  would  love  to  talk  to  you  and  people  at  the  Amer- 
ican Health  Association,  since  you  are  now  the  CEO— and  I  think 
probably  all  of  us  agree — of  the  demographic  challenge  before  us, 
and  that  includes  many  of  us,  too.  There  is  something  missing 
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here,  and  wherever  the  dollars  come  to  care  for  the  elderly  from 
and  however  it  is  done,  however  decentralized  it  is  and  however 
much  regulation  there  is  or  is  not,  it  seems  to  me  that  we  are  just 
kind  of  sleepwalking  right  now. 

Dr.  Roadman.  Senator,  I  believe  that  we  are  facing  a  national  se- 
curity crisis  that  is  going  to  test  the  soul  of  our  Nation  on  how  we 
take  care  of  our  young  and  our  elderly — and  sleepwalking  is  a  pret- 
ty good  description  of  it.  I  would  basically  say  we  have  our  heads 
in  the  sand,  and  we  are  not  making  policy  decisions  to  turn  into 
a  solution. 

Senator  Enzi.  "Head  in  the  sand"  is  not  ergonomically  correct. 
Senator  Wellstone.  But  what  you  just  said  is  powerful,  and  I 
appreciate  it. 

I  would  like  to  thank  all  of  the  panelists,  and  I  am  going  to  have 
to  excuse  myself  now,  Mr.  Chairman. 

Senator  Enzi.  I  just  want  to  make  one  final  comment  on  this  new 
company  that  we  are  starting — I  do  not  want  to  be  stereotyped  as 
the  accountant.  I  want  some  input  on  color.  [Laughter.] 

Senator  Wellstone.  Absolutely. 

Senator  Enzl  I  just  have  a  couple  of  questions  to  finish  up.  Dr. 
Roadman,  in  your  experience,  can  the  nursing  home  industry  han- 
dle the  cost,  even  OSHA's  estimate  of  what  the  cost  would  be,  of 
this  rule  without  a  serious  decrease  in  access  to  care  and  in  the 
quality  of  care? 

Dr.  Roadman.  No. 

Senator  Enzl  And  Ms.  Worthington,  when  the  dollars  go  down, 
staff  is  usually  reduced,  and  that  unfortunately  includes  nurses. 
Unless  we  can  resolve  this  difference  between  the  delay  in  receiv- 
ing additional  moneys  from  HCFA  on  Medicare,  do  you  foresee  a 
problem  that  the  ergonomics  rule  could  cause?  It  is  a  very  leading 
question,  I  know. 

Ms.  Worthington.  A  good  question.  Staffing  is  the  number  one 
concern  of  our  members.  We  believe  that  right  now,  patients  are 
suffering  because  of  the  staffing  levels.  We  also  believe  that  any 
lowered  staffing  levels  would  continue  to  have  more  and  more  of 
an  impact  on  adverse  complications  that  increase  the  stay  and  will 
just  come  back  and  start  the  cycle  again. 

Senator  Enzi.  Thank  you. 

Mr.  Monroe,  I  really  appreciate  your  comments  about  how  impor- 
tant worker  safety  is.  I  think  that  all  of  us  have  a  very  deep  con- 
cern for  that.  I  do  want  to  congratulate  the  health  care  industry. 
I  saw  the  Department  of  Labor  statistics  that  said  that  last  year 
alone,  there  was  a  decrease  in  ergonomics  injuries  of  24  percent. 
That  is  pretty  impressive.  It  is  growing.  So  word  is  getting  out. 
These  hearings  help,  and  the  publishing  of  the  rule  helps  to  get 
word  out  there.  So  if  we  can  get  everybody  concerned  about  it  and 
everybody  on  board  and  not  just  use  the  big  hammer  of  fines  and 
penalties,  I  think  we  can  make  some  progress. 

[Additional  material  supplied  for  the  record  follows:] 
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Assistant  Secretary  lof 
Occupational  Safety  and  Health 
Washington,  D  C.  20210 


The  Honorable  Mike  Enzi 

Chairman,  Subcommittee  on  Employment,  Safety, 
and  Training 

Committee  on  Health,  Education,  Labor  and  Pensions 
United  States  Senate 
Washington,  DC  20510 


Dear  Mr.  Chairman: 


Thank  you  for  your  letter  of  July  26  requesting  that  OSHA  respond  to  follow-up  questions  from 
the  Senate  Subcommittee  on  Employment,  Safety,  and  Training. 

Enclosed  are  OSHA's  responses  to  those  questions  and  a  section  from  the  ergonomics  docket 
that  I  requested  to  be  included  in  the  hearing  when  I  testified.  If  you  need  any  additional 
mlormation,  please  contact  Mr.  Ross  Eisenbrey,  Director  of  Policy,  at  (202)  693-2400 


Enclosxire 


Senate  Committee  on  Health,  Education,  Labor,  and  Pensions 
Subcommittee  on  Employment,  Safety,  and  Training 
Submitted  for  the  Record 

1 .        How  does  OSHA  plan  to  implement  its  proposed  ergonomics  standard  in  the  home  health 
setting,  where  home  health  providers  are  traveling  to  multiple  worksites  (i.e.,  patients' 
private  homes)  and  the  employer  has  little  or  no  control  over  the  environment  in  which 
the  employees  are  working? 

Mr.  Jeffress:   OSHA  does  not  intend  to  implement  its  proposed  standard  because  it  is 
only  a  proposal.  The  issue  to  which  you  refer  -  protection  of  employees 
who  work  in  environments  that  are  not  under  the  control  of  the 
employer  -  is  one  that  was  raised  at  the  public  hearings  and  in  comments. 
We  are  currently  evaluating  our  options,  and  the  final  rule  will  address 
this  and  all  other  issues  that  have  been  raised.  However,  OSHA  is 
accustomed  to  working  with  businesses  who  have  no  peimanent  work 
stations  or  who  work  in  environments  the  business  does  not  control.  We 
are  confident  that  the  final  ergonomics  standard  can  address  this  issue 
successfully.  Home  health  companies  that  have  already  implemented 
ergonomics  programs  have  reaped  benefits  by  reducing  the  risks  to  their 
workers  from  moving  patients. 

The  proposed  standard  would  require  employers  to  implement  an 
ergonomics  program  with  six  elements  if  an  employee  suffers  a  work- 
related  MSD:  management  leadership  and  employee  participation;  hazard 
information  and  reporting;  job  hazard  analysis  and  control;  training;  MSD 
management;  and  program  evaluation.  As  long  as  no  employee  is  injured, 
the  home  health  provider  would  be  required  by  the  proposal  to  implement 
only  the  first  two  elements.  Further,  the  proposal  would  give  home-health 
employers  maximum  flexibility  to  use  a  spectrum  of  possible  solutions  (or 
controls)  for  reducing  the  risks  to  home  health  care  workers. 
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The  cost  and  feasibility  estimates  in  the  preamble  to  the  proposed  rule  are  all  based  on  an 
armualized  cost  calculated  over  a  ten-year  period.  The  difference  between  OSHA's 
annualized  estimate  and  OSHA's  actual  Year  One  estimate  is  quite  large.  For  example, 
OSHA  estimates  an  annualized  cost  to  "nursing  and  personal  care  facilities"  of  $159 
million.  However,  OSHA's  non-annualized  Year  One  estimate  is  $394  million  -  well 
over  twice  its  armualized  estimate.  Similarly  large  differences  exist  across  the  board  in 
other  health  care  settings. 

a.        Does  OSHA  dispute  that  it  is  actually  the  much  larger  number  --  Year  One  cost  - 
that  the  facilities  and  providers  v/ill  have  to  bear  at  the  outset? 

Mr.  Jeffress:   The  preliminary  economic  analysis  estimates  that  non-annualized  costs 
are  larger  for  the  first  year  because  many  establishments  ~  except  those 

'  who  already  have  ergonomics  programs  —  would  be  facing  the  greatest 

number  of  MSDs  requiring  fixes  in  the  first  year  of  implementation 
because  they  have  not  to  date  addressed  these  problems.  In  other  words, 
part  of  the  reason  the  aggregate  industry  costs  are  greater  in  the  first  year 
is  because  more  establishments  are  affected  in  the  first  year  as  they  catch 
up. 

Most  businesses  assess  the  costs  and  benefits  of  an  investment  over  a  span 
of  years  —  not  over  the  course  of  a  single  year.  The  health  care  industry  is 
no  different.  For  instance,  businesses  acquiring  pieces  of  equipment  such 
as  magnetic  resonance  imaging  machines  and  CAT  scans  allocate  the 
costs  of  such  equipment  over  a  span  of  years  -  with  thought  given  to  the 
returns  from  the  investment  over  the  expected  years  of  productivity  ~ 
rather  than  in  any  single  year.  If  health  care  facilities  measured  costs  only 
in  a  single  year,  few  would  ever  make  any  investments. 

b.  Has  OSHA  considered  how  health  care  facilities,  already  in  fmancial  crisis 
because  of  BBA  cuts,  will  be  able  to  absorb  the  real  costs  in  the  first  years 
without  the  savings  that  don't  materialize  until  the  later  years? 

Mr.  Jeffress:    As  noted  in  the  hearing  on  July  13,  OSHA  had  discussions  with  the  Health 
Care  Financing  Administration  (HCFA)  prior  to  the  publication  of  the 
proposed  rule  on  November  23,  1999.  We  believe  that  ergonomics 
programs  will  reduce  costs  for  health  care  facilities  due  to  increased 
productivity  and  lower  costs  for  workers'  compensation  and  lost  employee 
workdays.  Furthermore,  as  HCFA  noted  at  the  hearing,  the  market  basket 
they  use  for  determining  their  reimbursements  has  data  from  faciUties 
both  with  and  without  ergonomics  programs  in  its  base  and  is  adjusted  for 
health  care  inflation  each  year. 

c.  Won't  the  percentage  of  profits  consumed  by  the  rule  in  the  early  years  actually 
be  much  higher  than  OSHA's  estimate  of  the  percentage  of  profits  (foimd  in  the 
preamble  to  the  rule)? 

Mr.  Jeffress:   The  impact  of  up-front  costs  on  profits  is  generally  higher  in  the  first  year 
when  considered  for  an  industry  as  a  whole.  However,  we  do  not  agree 
either  that  profits  will  be  "consumed"  by  an  ergonomics  rule  (assuming 
one  is  issued)  or  that  specific  firms  will  be  impacted  to  a  greater  degree 
than  projected  by  the  preliminary  economic  analysis.  OSHA's 
preliminary  analysis  shows  that  costs  in  many  cases  would  be  more  than 
completely  offset  by  the  decline  in  injuries  and  the  other  benefits  of 
ergonomics  programs.  After  all,  evidence  from  the  health  care  sector 
shows  that  those  fums  that  have  implemented  programs  have  experienced 
a  competitive  advantage. 

In  your  testimony  submitted  to  the  Subcommittee,  you  wrote  about  what  OSHA 
considers  the  cost  savings  benefits  of  the  proposed  standard.  Specifically  you  made  the 
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point  that  a  $3,000  portable  lift  is  much  less  expensive  than  $16,000  back  surgery 
(Jeffress  testimony,  p.  4).  Setting  aside  for  a  moment  the  obvious  fact  that  the  $16,000 
back  surgery  is  something  that  should  be  avoided  for  many  reasons,  purely  from  a 
numbers  perspective,  isn't  the  $16,000  cost  borne  by  an  insurance  company  while  the 
$3,000  cost  has  to  be  paid  directly  by  the  facility  itself. 

Mr.  Jeffiess:   No.  The  employer,  in  many  instances,  will  share  in  paying  for  the  cost  of 
the  back  surgery  through  higher  workers'  compensation  costs  - 
particularly  for  premiums  that  are  experience-rated.  The  higher  the 
incidence  of  back  surgeries  for  a  given  employer's  workforce,  the  higher 
that  employer's  workers'  compensation  costs  will  be.  Moreover,  there 
will  be  other  costs  to  employers  in  terms  of  work  disruption  and  costs 
associated  with  replacing  and  training  workers. 

Finally,  at  least  part  of  the  $3,000  cost  for  the  automated  lift  -  and  it  must 
be  pointed  out  that  many  health  care  facilities  would  implement  job  fixes 
for  far  less  cost  -  will  likely  be  passed  on  to  patients  through  payments  of 
deductibles,  coinsurance,  and  out-of-pocket  costs. 

4.  In  your  testimony,  you  stated  that  "OSHA  will  not  issue  citations  where  a  patient  refuses 
the  use  of  a  mechanical  lift  and  the  employer  provides  other  means  of  complying  with  the 
standard"  (Jeffress  testimony,  p.  8).  If,  because  of  severe  staffing  shortages  in  the 
nxirsing  industry,  a  provider  is  unable  to  require  lifting  be  done  by  multiple  staff 
members,  what  would  qualify  as  "other  means  of  complying?" 

Mr.  Jeffress:   There  are  many  possible  ergonomic  solutions  to  handling  patients  that 
would  not  require  multiple  staff  members.  I  have  enclosed  a  list  of  such 
solutions  that  I  requested  be  included  in  the  hearing  record  when  I 
appeared  before  the  subcommittee  on  July  13. 

Many  of  these  solutions  are  inexpensive.  Shower  chairs,  raised  toilet 
seats,  and  safety  rails  are  all  potential  fixes  to  MSD  hazards  that  are 
inexpensive  and  require  minimal  staff.  Furthermore,  in  some  cases, 
educating  healthcare  staff  in  various  patient  handling  techniques  would 
aid  in  compliance. 

5.  In  your  testimony,  you  state  that  in  1996,  the  costs  of  the  ergonomics  standard  would 
have  been  $644  million  -  less  than  2%  of  Medicaid  and  Medicare  costs  in  that  year 
(Jeffress  testimony,  p.  4). 

a        Did  you  make  this  calculation  using  OSHA's  annualized  cost  estimate,  or  using 
an  estimate  of  the  actual  cost  in  that  year? 

Mr.  Jeffress:   The  calculation  in  your  question  is  a  preliminary  estimate  based  on  the 
annualized  compliance  costs  projected  by  OSHA  in  the  proposed  rule  for 
establishments  in  the  health  industry. 

b.       This  calculation  was  done  before  the  BBA  cuts  to  Medicaid  and  Medicare. 

Wouldn't  the  percentage  of  Medicaid  and  Medicare  costs  be  much  larger  in  a  post 
BBA  world? 

Mr.  Jeffress:   No,  that  would  not  be  the  case  because  the  growth  in  Medicare  and 

Medicaid  costs  will  quickly  erase  any  increase  in  the  percent  of  costs  to 
those  two  programs  associated  with  an  ergonomics  standard. 
Furthermore,  HCFA  stated  in  its  appearance  at  the  hearing  that  its  market 
basket  for  reimbursements  already  contained  data  from  facilities  with 
ergonomics  programs  prior  to  the  passage  of  the  Balanced  Budget  Act. 
Therefore,  reimbursements  should  account  for  both  reductions  in  the 
growth  of  Medicaid  and  Medicare  spending  from  BBA  and  savings  from 
the  implementation  of  ergonomics  programs. 
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6.       Health  care  work  does  not  appear  to  have  the  same  element  of  certainty  and  routine  that 
is  found  in  other  types  of  work.  Hospitals  are  in  the  business  of  saving  lives  and  have 
very  little  control  over  some  elements  of  the  job.  For  example,  I  have  been  told  that 
hospitals  cannot  predict  when  and  where  patients  must  be  lifted  in  emergency  situations. 
Neither  can  employees  control  the  condition  and  weight  of  the  patients  they  serve. 

a.  Did  OSHA's  cost  estimate  for  implementing  the  proposed  rule  in  the  health  care 
system  assume  these  factors? 

Mr.  Jeffress:   Yes.  Analyses  of  jobs  in  hospitals  show  that  there  are  patterns  to 

ergonomic  injuries  -  both  by  location  within  the  hospital  and  type  of 
injury.  The  injuries  tend  to  be  damage  to  soft  tissue  and  ligaments  caused 
by  lifting  and  pushing  or  pulling.  Many  hospital  administrators  know 
from  experience  where  the  greatest  strain  from  those  motions  occurs 
within  a  hospital.  They  know  this  from  the  experience  of  having  nurses 
and  nurses'  aides  injured  by  performing  the  same  motions  in  doing  certain 
tasks.  The  scenarios  involving  patients  in  hospitals  may  be  variable,  but 
tlie  motions  made  by  staff  who  treat  patients  are  predictable,  and, 
therefore,  so  are  the  injuries. 

b.  How  do  you  expect  health  care  providers  to  be  able  to  comply  with  the  proposed 
rule  when  faced  with  circumstances  like  these? 

Mr.  Jeffress:   Largely  from  their  own  data  and  experience  of  knowing  how  ergonomic 
injuries  occur  and  what  can  be  done  to  jobs  to  prevent  injuries.  If 
implemented  in  its  present  form,  the  proposed  rule  would  be  very 
fl^ible  ~  allowing  healtli  care  providers  the  opportunity  to  try  various 
controls  or  solutions  to  materially  reduce  or  eliminate  MSD  hazards.  For 
those  health  care  providers  who  have  not  already  imf^lemcnted  ergonomic 
programs,  OSHA  believes  that  cost  savings  will  be  a  strong  incentive  to 
address  the  problems  created  in  the  hcaltlu  are  workforce  from  MSDs. 


DEPARTMENT  OF  HEALTH  &  HUMAN  SERVICES 


SEP  M  a)OD 

The  Honorable  Michael  Enzi,  Chairman 
Subcommittee  on  Employment,  Safety,  and  Training 
Committee  on  Health,  Education,  Labor,  and  Pensions 
United  States  Senate 
Washington,  DC  20510 


Dear  Chairman  Enzi: 

Thank  you  for  the  oppoitunity  for  Rachael  Weinstein,  R.N.,  to  testify  before  the 
Senate  HELP  Subcommittee  on  Employment,  Safety,  and  Training  regarding  the 
Occupational  Safety  and  Health  Administration's  proposed  ergonomics  standard. 
Enclosed  is  a  copy  of  answers  to  the  questions  for  the  record  that  you  submitted 
subsequent  to  the  hearing.  A  similar  letter  has  been  sent  to  Senator  Wellstone. 
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If  you  have  any  questions  or  need  additional  information,  please  do  not  hesitate  to 
contact  me. 

Sincerely, 

Bonnie  Washington 
Director 

Office  of  Legislation 

Enclosures 


Answers  for  the  Record 
July  13,  2000  Hearing 
before  the 

Senate  Committee  on  Health,  Education,  Labor,  and  Pensions 
Subcommittee  on  Employment,  Safety,  and  Training 
on  the 

OSHA  Proposed  Ergonomics  Regulation 

1.  In  your  testimony,  you  stated  that  implementation  costs  for  ergonomic  programs 
have  already  been  incorporated  into  nursing  home  payments  (p.5). 

A.  Weren't  these  costs  incorporated  based  on  voluntary  plans  in  place  five  years  ago? 
Yes. 

B.  Has  HCFA  (or  any  agency)  done  any  studies  of  the  difference  in  cost  between  the 
voluntary  ergonomics  programs  in  place  in  1995  and  the  cost  of  the  rule  OSHA  has 
proposed? 

We  have  not,  and  we  know  of  no  agency  that  has  performed  studies  on  the  difference  in  cost 
between  the  voluntary  ergonomics  programs  from  1995  and  the  OSHA  proposed  rule. 

C.  Is  it  HCFA's  contention  that  the  costs  incorporated  in  1995  completely  cover  the 
cost  of  OSHA's  proposed  ergonomics  rule?  And  how  do  the  BBA  cuts  factor  into  this 
calculation? 

To  the  extent  that  many  nursing  homes  had  implemented  ergonomics  programs  in  1 995,  the 
year  on  which  skilled  nursing  facility  costs  were  used  to  establish  the  BBA-mandated 
Medicare  prospective  payment  rates,  implementation  costs  for  ergonomic  programs  have 
already  been  incorporated  into  nursing  home  payment  rates.  It  is  possible  that  in  the  long 
run,  the  ergonomics  standard  could  produce  savings  in  excess  of  costs.  OSHA  estimates  that, 
overall,  musculoskeletal  disorders  cost  the  economy  $5.8  billion  each  year.  The  OSHA 
ergonomics  proposal  could  help  to  drastically  reduce  this  needless  loss.  In  addition,  we 
regularly  monitor  skilled  nursing  facilities  to  ensure  that  payments  are  adequate  to  support 
quality  patient  care.  We  have  worked  closely  with  Congress  to  make  adjustments  when 
necessary,  such  as  adjusting  the  BBA  cuts  with  the  Balanced  Budget  Refinement  Act  of 
1999.  We  would  continue  to  monitor  these  facilities  to  ensure  payments  are  adequate,  and 
adjust  for  any  increased  cost  based  on  the  implementation  of  OSHA's  proposed  rule 
accordingly. 
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2.  At  the  hearing  you  stated:  "We  are  aware  of  no  study  that  shows  there  is  a  net 
increase  in  cost  for  providers  to  institute  ergonomics  programs^ 

A.  Are  you  aware  that  OSHA  has  estimated  that  its  proposed  ergonomics  program 
standard  will  cost  **nursing  and  personal  care  facilities^  $394  million  in  the  first  year  of 
implementation?  Are  you  aware  that  OSHA  has  estimated  that  the  proposed  standard 
will  cost  the  long  term  care  industry  over  $3  billion  over  10  years? 

We  are  aware  of  OSH  A's  cost  estimates.  We  also  note  OSHA  has  asserted  that  studies  show 
an  overall  net  benefit  associated  with  ergonomics  programs.  OSHA  estimates  that  the 
worker's  compensation  for  musculoskeletal  disorders  that  should  be  prevented  by  the 
ergonomics  rule  cost  $2.8  billion  in  1996,  and  that  the  total  costs  to  the  economy  of  these 
disorders  in  this  sector  are  $5.8  billion  each  year.  Additionally,  the  cost  in  suflFering  and 
diminished  quality  of  life  for  American  workers  cannot  be  calculated.  Ergonomics  programs 
not  only  can  prevent  needless  injury  to  healthcare  workers  striving  to  help  others,  but  can 
prevent  work  time  lost  to  sick  leave,  worker  turnover,  and  excessive  worker's  compensation 
costs.  The  implementation  costs  of  the  OSHA  regulation  should  be  considered  an  initial 
investment  in  worker  health  and  safety  that  should  pay  dividends  in  excess  of  the  costs  over 
the  long  term. 

B.  The  Small  Business  Administration  has  performed  its  own  cost  estimate  of  the 
proposed  rule  that  is  significantly  higher  than  OSHA's.  Has  HCFA  done  its  own 
independent  cost  estimate  of  the  proposed  rule  on  the  Medicare  and  Medicaid  providers 
under  its  jurisdiction,  and  if  not,  why? 

We  have  not  performed  an  independent  cost  estimate  of  the  proposed  rule  on  Medicare  and 
Medicaid  providers.  The  National  Institute  for  Occupational  Safety  and  Health  (NIOSH) 
have  conducted  studies  and  concluded  that  the  proposed  ergonomics  rule  includes 
scientifically  valid  and  feasible  requirements  which,  if  implemented  widely,  will  reduce  the 
economic  and  human  burden  of  one  of  the  largest  occupational  health  problems  in  the  U.S. 
Additionally,  OSHA  and  other  researchers  have  consistently  shown  that  ergonomics 
programs  lead  to  long  term  benefits  that  make  sense  fi-om  both  a  worker  safety  standpoint 
and  a  business  standpoint. 

3.  In  Arkansas,  for  example,  almost  50%  of  hospitals  are  operating  with  a  net  loss. 
Nearly  every  one  of  these  hospitals  have  the  highest  Medicare/Medicaid  mixes  in  the 
state.  Has  HCFA  calculated  how  much  the  ergonomics  rule  will  put  such  a  hospital 
further  in  the  red  and  how  the  rule  will  affect  the  delivery  of  services  to  Medicaid  and 
Medicare  recipients? 

We  have  not  calculated  the  financial  effect  on  individual  hospitals  of  implementing  the 
ergonomics  rule.  However,  to  the  extent  that  hospitals  have  already  implemented  practices 
and  procedures  required  by  the  OSHA  provision,  and  to  the  extent  that  these  provisions 
reduce  costs  through  efficiencies  in  providing  patient  care  and  reduced  injuries  to  employees, 
the  incremental  costs  of  the  provision  should  be  low.  Furthermore,  we  are  aware  of  no 
scientific  data  supporting  assertions  that  ergonomics  programs  will  harm  providers  or  impede 
access  to  health  care. 

Overall,  hospital  Medicare  inpatient  profit  margins  have  been  above  10  percent  for  the  past 
several  years,  including  years  affected  by  BBA  payment  reductions.  Even  so,  several 
provisions  of  the  BBRA  alleviated  many  of  the  payment  reductions  imposed  by  the  BBA.  In 
addition,  the  President  has  proposed  fiirther  increasing  hospital  payment  updates  and 
adjustments  for  FY  2001.  These  increases  in  payments  to  hospitals  that  already  have  healthy 
Medicare  inpatient  profit  margins  lead  us  to  believe  that  hospitals  can  absorb  the  incremental 
costs  of  the  OSHA  provision. 

4.  In  your  testimony,  you  mentioned  a  study  sponsored  by  the  National  Institute  of 
Occupational  Safety  and  Health,  which  analyzed  the  degree  to  which  employees'  quality 
of  life  would  improve  under  the  proposed  ergonomics  rule.  I  have  been  told  that  the 
power  of  human  touch  plays  a  very  important  part  in  health  care.  Has  HCFA  or  any 
other  agency  studied  the  potential  impacts  of  the  proposed  ergonomics  rule  on  the 
quality  of  life  for  patients? 

We  know  of  no  studies  of  the  potential  impact  on  the  quality  of  life  of  beneficiaries  relating 
to  the  proposed  ergonomics  rule.  Quality  of  life  is  a  complex  concept  reflecting  the 
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charactOTStics  of  an  individual's  relationship  to  his  social  and  physical  en^/iromnent.  We 
believe  that  quality  of  life  is  best  achieved  when  an  individual  has  the  abihty  to  influence 
and  be  influenced  by,  his  social  and  physical  environment  and  to  participate  in  these 
environments  to  the  extent  of  his  or  her  fimctional  abilities.  For  example,  we  specify  in 
nursing  home  requirements  that  it  is  the  faciUty's  responsibility  to  create  and  sustain  and 
environment  that  humanizes  and  individualizes  each  resident,  and  where  compliance 
decisions  are  based  upon  the  quality  oflife  each  resident  experiences.  Additionally  a 
nursmg  home  is  required  to  individualize  a  resident's  environment  in  order  to  assist'the 
resident  m  maintaining  or  achieving  indq>endent  functioning,  dignity,  and  well-being  to  the 
extent  possible,  m  accordance  with  the  resident's  own  preferences,  assessment  and  caie  plans 
mdess  the  health  or  safety  of  the  individual  or  other  residents  would  be  endangered. 

Wi&out  safe  ergonomic  practices,  some  residaits  may  not  be  able  to  be  safely  transferred 
fix)m  their  beds,  thereby  limiting  the  activities  available  to  them.  VvTiile  the  facility  is  always 
responsible  for  enhancing  a  resident's  quality  of  hfe,  safe  ergonomic  practices  may  help  a 
resident  to  achieve  this  end  by  allowing  him  to  more  easily  and  readily  attend  activities  of  his 
own  choosing,  therdjy  promoting  indep«id«ice  and  dignity. 

5.  What,  specifically,  are  HCFA's  concerns  about  beneficiary  access  to  nursing  home 
and  home  health  care  that  have  spurred  the  Administration's  proposed  $3  bUlion 
increase  in  reimbursements  for  these  "criticaDy  important  providers''  over  the  next 
three  years? 

Home  Health 

There  has  been  a  significant  decline  in  home  health  spending  since  the  BBA.  This  is  in  large 
part  due  to  new  payment  systems  that  promote  efficiency  and  reductions  in  overpayments, 
waste,  and  fraud;  but  we  are  concemed  about  the  potential  for  access  problems  in  some 
situations.  GAO,  MedPAC  and  the  HHS  Inspector  General  agree  that  there  do  not  appear  to 
be  system-wide  access  problems.  However,  some  studies  have  suggested  that  patients  who 
have  long  torn  conditions  may  have  had  increased  difficulty  in  accessing  home  health 
services.  The  President's  plan  would: 

•  Replace  the  current  law  home  health  i^xiate  of  market  basket  minus  1 . 1  percentage  points 
with  a  full  market  basket  update  for  FY  2001 ;  and 

•  Delay  the  BBA's  1 5  percent  reduction  for  an  additional  year  until  FY  2003. 

Home  health  agmcies  will  be  greatly  aided  by  the  new  home  health  prospective  payment 
systan  that  will  take  effect  October  1 .  There  has  been  a  very  positive  response  to  our 
regulation  detailing  how  this  system  will  work,  and  the  GAO  has  stated  that  it  will  "generally 
provide  agencies  a  comfortable  cushion  to  deliver  necessary  services."  We  also  have  taken 
stq)s  to  help  home  health  agencies  adjust  to  BBA  changes,  such  as  extending  the  time  to 
repay  ovCTpayments  and  postponing  the  requiranent  for  them  to  obtain  surety  bonds. 

Skilled  Nursing  Facilities 

The  BBA  created  a  new  prospective  payment  system  for  skilled  nursing  facilities  (SNFs)  that 
went  into  effect  in  1998.  This  new  systan  contributed  to  changes  in  the  SNF  market. 
Although  beneficiaries  still  have  access  to  the  SNF  care  they  need  some  recent  GAO  and 
HHS  Inspector  General  (IG)  studies  have  found  that  SNFs  were  more  cautious  about 
admitting  high-cost  cases.  The  Presidait  is  concemed  about  reports  of  large  SNF  chains 
experiaicing  financial  difficulties.  Though  it  appears  that  these  difficulties  are  due  primarily 
to  business  practices  unrelated  to  Medicare  payment  changes,  the  President  is  committed  to 
seniors  continuing  to  have  access  to  the  care  they  need.  The  President  has  a  plan  that  would: 

•  Repiace  the  BBA's  SNF  update  of  market  basket  (MB)  minus  1  percentage  point  with  a 
full  MB  update  for  FY  2001 ; 

•  Delay  for  an  additional  year  (until  FY  2002)  the  application  of  the  therapy  caps  providing 
additional  time  for  development  of  poKcies;  and 

•  Drop  the  nursing  home  bad  debt  reduction  budget  proposal. 

Additionally,  the  BBA  limited  yearly  payments  for  Part  B  physical/speech  therapy  and 
occupational  therapy  to  $1,500  each  per  beneficiary.  This  limit  meant  that  a  large  number  of 
therapy  users  had  service  use  that  exceeded  the  payment  limits  and  thus  paid  for  services  out- 
of-pocket.  The  BBRA  put  a  two-year  moratorium  on  the  caps  while  a  study  is  being 
conducted  to  determine  appropriate  payment  methodologies  that  reflect  the  differing  therapy 
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needs  of  patients.  However,  the  moratorium  may  not  be  long  enough  to  complete  this 
complicated  work. 

We  are  continuing  to  work  to  refine  the  payment  classification  system  in  a  budget  neutral 
way  to  ensure  adequate  payment  for  medically  complex  patients,  and  particularly  to  account 
more  specifically  for  the  cost  of  drugs  and  other  "non-therapy  ancillary"  services.  To 
immediately  address  some  industry  concerns,  the  BBRA  provided  for  a  20  percent  increase 
in  the  SNF  prospective  payments  for  1 5  categories  of  patients  to  address  perceived  shortfalls 
in  payments  for  such  patients  until  we  are  able  to  determine  the  best  wav  to  make  these 
changes.  We  implemented  this  BBRA  provision  in  early  June  for  services  provided  after 
April  1 .  We  published  the  final  SNF  regulation  for  FY  2001  on  July  3 1 ,  2000. 

6.  To  what  degree  has  the  following  June  1999  MedPAC  prediction  about  the  crunch 
of  the  new  capped  payment  system  come  true:  "some  (home  health)  agencies  whose 
case  mix  became  more  costly  may  have  difflculty  reducing  their  costs  sufficiently 
without  eliminating  appropriate  services  covered  under  the  Medicare  benefit?" 

While  anecdotal  cases  of  underservice  have  been  reported  and  investigated,  studies  by  OIG, 
GAO,  and  HCFA  have  foimd  no  systematic  problems  with  access  to  appropriate  home  health 
care.  However,  patients  who  have  long-term  conditions  like  diabetes  have  had  increased 
difficulty  in  accessing  home  health  services.  To  make  sure  beneficiaries  continue  to  have 
access  to  the  care  they  need,  the  President  has  proposed  adding  $2  billion  over  five  years  ($3 
billion  over  ten)  to  the  home  health  Medicare  payments. 

7.  What  are  the  hospital  margins  for  Medicare  and  Medicaid  Disproportionate  Share 
Hospitals?  And,  are  there  existing  resources  to  absorb  new  costs  that  are  unrelated  to 
the  provision  of  direct  patient  care,  or  are  there  alternative  care  options  for  patients  if 
these  facilities  are  unable  to  absorb  the  new  costs  without  increases  in  reimbursements? 

According  to  the  June  2000  MedPAC  Report,  the  latest  Medicare  inpatient  margins  for 
Disproportionate  Share  large  urban  hospitals  were  22.3%,  for  other  urban  hospitals  were 
1 3.6%,  and  for  rural  hospitals  were  7.7%.  We  do  not  have  data  available  to  identify 
Medicaid  disproportionate  share  hospitals.  As  stated  above,  to  the  extent  that  hospitals  have 
already  implemented  practices  and  procedures  required  by  the  OSHA  provision,  and  to  the 
extent  that  these  provisions  reduce  costs  through  efficiencies  in  providing  patient  care  and 
reduced  injuries  to  employees,  the  incremental  costs  of  the  provision  should  be  low.  We 
believe  the  margins  will  allow  room  for  hospitals  to  absorb  whatever  net  costs  occur 
successfully. 

8.  According  to  HCFA  data,  in  1997  users  with  200  or  more  home  visits  account  for 
nearly  half  of  home  health  spending,  as  opposed  to  just  5  percent  ten  years  earlier. 
What  kind  of  patients  are  these,  what  are  their  health  needs,  and  what  would  be  the 
effect  on  their  health  status  if  the  number  of  annual  visits  decreases  because  a  number 
of  home  health  organizations  are  unable  to  handle  the  cost  of  OSHA's  proposed  rule? 

The  home  health  benefit  is  designed  to  provide  care  that  is  related  to  the  treatment  of  a 
specific  illness  or  injury  in  the  course  of  responding  to  an  acute  episode.  To  receive  home 
health,  a  beneficiary  must  be  under  the  care  of  a  physician  who  has  certified  that  medical 
care  in  the  home  is  necessary  and  who  has  established  a  plan  of  care.  Currently,  we  know 
that  compared  to  the  rest  of  the  Medicare  population  home  health  patients  are  more  likely  to 
be  female  and  to  live  alone.  The  home  health  benefit  helps  these  patients  recuperate  in  their 
own  homes.  Sophisticated  medical  treatments  that  once  were  possible  only  in  a  hospital  are 
now  available  to  patients  at  home. 

Additionally,  with  the  collection  of  the  Outcome  and  Assessment  Information  Set  (OASIS), 
we  will  soon  be  able  to  determine  what  kind  of  patients  need  a  high  number  of  visits,  their 
health  care  needs,  and  if  these  patients  have  similarities.  Further,  OASIS  has  been  proven  in 
rigorous  testing  to  help  improve  and  ensure  the  quality  of  patient  care  and  the  outcomes  of 
that  care. 

There  is  no  reason  to  believe  that  complying  with  the  regulation  will  strain  resources  in  home 
health  agencies.  While  many  studies  demonstrate  that  ergonomics  programs  can  save  health 
care  providers  money,  as  well  as  protect  workers,  increase  productivity,  and  decrease 
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employee  turnover,  we  are  aware  of  no  scientific  data  supporting  assertions  that  ergonomics 
programs  will  harm  providers  or  impede  access  to  health  care. 

9.  What  would  be  the  impact  of  imposmg  this  new  rule  on  the  Medicare  hospice 
program?  Please  explain  it  from  both  a  cost  perspective  as  well  as  a  patient  dignity 
perspective. 

The  cost  of  imposing  this  rule  on  the  Medicare  hospice  program  is  unclear,  but  we  suspect 
the  impact  would  be  similar  to  the  impact  on  Medicare  home  health  agencies.  There  is  no 
reason  to  believe  that  complying  with  the  regulation  will  strain  resources  for  hospice 
ag^cies.  Providers  expaid  resources  to  cover  the  costs  of  injuries  that  they  could  prevent 
under  OSHA's  proposed  regulation.  The  proposal  will  protect  workers'  health,  as  well  as 
reduce  resources  lost  to  workw  absenteeism,  worker  turnover,  and  worker's  compensation 
costs. 

One  of  the  principles  of  hospice  care  is  to  respect  the  dignity  of  both  the  patient  and 
caregivers.  This  means  hospice  workCTS  are  sensitive  to  and  respectful  of  the  patient/family's 
wishes  by  using  appropriate  measures  to  care  for  the  patient  that  are  consistent  with  the 
patient's  choices.  An  ergonomics  education  program  for  hospice  woricers  would  assist  with 
the  planning  and  development  of  a  patient-specific  plan  of  care,  including  the  issue  of  patient 
mobility  and  safety.  This  plan  of  care  would  be  designed  to  meet  the  patient/family's  wishes 
and  maintain  patient  dignity  while  maintaining  staff  and  patient  safety.  In  healthcare,  worker 
safety  often  is  related  directly  to  patiait  safety.  Hospice  providers  who  support  an 
ergonomics  education  program  for  their  employees  will  provide  their  staff  with  the 
foundation  to  make  appropriate  decisions  regarding  the  safety  of  lifting  and  transferring 
patients. 

TTie  health  and  safety  of  employees  who  work  in  a  hospice  environment  and  their  patients  are 
of  paramoimt  importance,  and  when  these  workers  give  of  themselves  to  care  for  patients 
who  are  terminally  ill,  they  deserve  common  sense  safeguards  against  suffering  preventable 
bodily  injury. 

10.  What  is  the  reason  for  the  growth  in  home  health  costs?  Is  it  an  increase  in  usage  in 
the  number  of  beneficiaries  accessing  the  benefit,  or  the  cost  of  the  services  themselves? 

Historically,  tmtil  the  BBA  of  1997  stemmed  the  growth  of  costs,  the  reason  for  growth  in 
home  healUi  costs  could  be  attributed  to  more  beneficiaries  accessing  the  benefit  and  an 
increase  in  the  volume  of  services  provided  per  beneficiary,  as  well  as  higher  service  costs. 
Additionally,  studies  by  the  HHS  Lnspector  General  and  the  General  Accounting  Office 
document  that  a  significant  amount  was  due  to  waste,  fi-aud  and  abuse. 

Betweoi  1990  and  1997,  home  health  expenditures  grew  at  an  average  annual  rate  of  25 
percent  -  three  times  the  growth  rate  for  the  program  overall.  Independent  reviews  attributed 
much  of  that  growth  to  waste,  fi^ud  and  abuse.  For  instance,  the  Inspector  General  found  as 
much  as  40  percent  of  Medicare  home  health  claims  were  inappropriate  because  services 
were  not  provided,  were  not  covered,  or  were  provided  to  beneficiaries  who  did  not  qualify 
for  the  benefit. 

Since  then,  the  Administration  and  Congress  have  worked  together  to  protect  Medicare's 
home  health  benefit  while  slowing  the  rapid  rise  in  its  costs.  As  required  by  the  Balanced 
Budget  Act,  we  have  taken  a  number  of  steps  to  protect  and  strengthen  the  home  health 
b«iefit,  and  we  are  seeing  the  successfiil  results,  hi  November,  die  hispector  General  issued 
a  report  showing  that  we  had  cut  the  home  health  error  rate  by  more  than  half 

Further,  this  decline  in  the  baseline  will  not  result  in  lower  payments  than  anticipated  under 
the  home  health  PPS  that  will  be  effective  October  1,  2000.  The  home  health  final  rule, 
pubUshed  July  3, 2000  included  a  standardized  rate  for  a  60-day  episode  of  care  that  is 
actually  higher  than  the  rate  published  in  the  October  proposed  rule.  This  increase  is  largely 
due  to  the  fact  that  while  home  health  spending  declined,  so  too  did  utilization. 

In  recent  testimony  before  the  House  Commerce  Committee,  the  GAO  indicated  that  the 
home  healtii  PPS  rates  will  provide  a  comfortable  cushion  to  most  home  health  agencies  as 
they  are  based  on  pre-IPS  rates. 


120 


11.  The  American  Health  Care  Association  has  said  that  about  11  percent  of  nursing 
homes  are  in  bankruptcy.  Has  HCFA  proposed  any  funding  for  these  facilities?  If  not, 
how  would  your  agency  propose  that  these  facilities  are  going  to  cover  the  costs  of  this 
important  new  regulation? 

Several  large  private  SNF  chains  have  experienced  financial  problems  that  are  primarily  due 
to  business  practices  unrelated  to  Medicare,  but  the  timing  of  the  Medicare  payment  changes 
has  made  dealing  with  these  difficulties  even  more  challenging.  The  President's  FY  2001 
budget  proposal  contains  provisions  to  bolster  nursing  home  finances  that  should  allow  them 
to  absorb  any  initial  implementation  costs  associated  with  OSHA's  proposed  ergonomics 
rule.  The  President's  proposal  would: 

•  Replace  the  BBA's  SNF  update  of  maricet  basket  minus  1  percentage  point  with  a  fiiU 
market  basket  update  for  FY  2001; 

•  Delay  for  an  additional  year  (until  FY  2002)  the  application  of  the  therapy  caps  providing 
additional  time  for  development  of  policies;  and 

•  Drop  the  nursing  home  bad  debt  reduction  budget  proposal. 

Additionally,  the  BBA  limited  yearly  payments  for  Part  B  physical/speech  therapy  and 
occupational  therapy  to  $  1 ,500  each  per  beneficiary.  This  limit  meant  that  a  large  number  of 
therapy  users  had  service  use  that  exceeded  the  payment  limits  and  thus  paid  for  services  out- 
of-pocket.  The  BBRA  put  a  two-year  moratorium  on  the  caps  while  a  study  is  being 
conducted  to  determine  appropriate  payment  methodologies  that  reflect  the  differing  therapy 
needs  of  patients.  However,  tiie  moratorium  may  not  be  long  enough  to  complete  this 
complicated  work. 

We  are  continuing  to  work  to  refine  the  payment  classification  system  in  a  budget  neutral 
way  to  ensure  adequate  payment  for  medically  complex  patients,  and  particularly  to  account 
more  specifically  for  the  cost  of  drugs  and  other  "non-ancillary  services."  To  inunediately 
address  some  industry  concerns,  the  BBRA  provided  for  a  20  percent  increase  in  the  SNF 
prospective  payments  for  1 5  categories  of  patients  to  address  perceived  shortfalls  in 
payments  for  such  patients  until  we  are  able  to  determine  the  best  way  to  make  these 
changes.  We  implemented  this  BBRA  provision  in  early  June  for  services  provided  after 
April  1 .  We  published  the  final  SNF  regulation  for  FY  2001  on  July  31,  2000. 


Senator  Enzi.  Thank  you  all  very  much  for  your  testimony  today. 
The  hearing  is  adjourned. 

[Whereupon,  at  12:22  p.m.,  the  subcommittee  was  adjourned.] 
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